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system license terms and conditions

These System License Terms and Conditions are entered into between _______________________ (hereinafter "Vendor"), having principal offices at __________________, _________________, _________ __________ and the Illinois Municipal Retirement Fund ("IMRF") having principal offices at 2211 York Road, Oak Brook, Illinois 60523. 

In consideration of the promises and mutual covenants contained in this Agreement, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby agree as follows:

Article 1. 

DEFINITIONS AND TERMINOLOGY

In addition to terms parenthetically defined in different sections of this Agreement, the defined terms used herein shall have the meanings set forth in Appendix A. All defined terms can be used in all of their grammatical forms without changing their meaning. All references to the terms days are to calendar days, unless otherwise explicitly stated. All references to an Article or Section of these System License Terms and Conditions, the IMRF RFP, or Vendor Proposal shall include all subsections thereof, unless otherwise explicitly stated. 

Article 2. 

GRANT OF LICENSE TO IMRF

2.1 Scope of License.  Vendor hereby grants to IMRF a nonexclusive, perpetual (unless terminated by Vendor for the limited circumstances set forth in Article 20) license to install, execute, modify, and use the Licensed Programs in conjunction with the System for its own internal data processing and computing needs and to make such copies of each component of the Licensed Programs as needed for the exercise of such rights, including but not limited to copies for archival, disaster recovery, testing, development, training, and backup purposes.   IMRF may also provide access to Licensed Programs to all IMRF Personnel, to IMRF participating employers, to IMRF plan participants (for example, active and inactive members and retirees), in each case, in connection with the use of the Licensed Programs, and to IMRF contractors for their use in providing services to IMRF (including, but not limited to, modifying the Licensed Programs on behalf of IMRF as permitted above).  The license grant provided herein shall not be deemed to limit IMRF's ownership of the Work Product as provided in Section 11.2.  This license does not include the specific licenses granted or terms of sale for any Third Party Equipment or Third Party Software agreed to in writing by IMRF.  

2.2 Escrow.  For the duration of this Agreement and for as long as IMRF  purchases Support and Maintenance Services from Vendor, Vendor shall maintain an "Escrow Agreement" with a third party escrow agent (the "Escrow Agent") that is mutually agreed to by the parties.  Such Escrow Agreement will designate IMRF as a third party beneficiary and meet all the requirements of this Section. Upon the execution of this Agreement, Vendor shall provide the Escrow Agent with the then-current versions of Source Code of the Licensed Programs, all proprietary tools used with the Licensed Programs under this Agreement, all Documentation, all open source code utilized with the Licensed Programs, all source code of Third Party Software that is incorporated in or bundled together with the Licensed Programs, and all operation documents, including but not limited to documents describing the third party tools and the methods and procedures utilized for the installation, configuration and operation of the Licensed Programs and Third Party Software, to the extent the same currently exist ("Deposit Materials").  Vendor shall update the Deposit Materials at least once per year and as frequently as a Release is made available by Vendor. Vendor shall bear the cost of putting the Deposit Materials in escrow and may replace such Escrow Agent; provided, however that it obtains IMRF's advance written approval of the new Escrow Agent, which shall not be unreasonably withheld by IMRF. Under the Escrow Agreement, IMRF shall be able to obtain a copy of the Deposit Materials if: (i) Vendor ceases supporting the Licensed Programs for its customer base; (ii) Vendor  refuses to provide Support and Maintenance Services for the Licensed Programs to IMRF, except when such refusal stems from an uncured breach of this Agreement by IMRF; (iii) Vendor files a petition for bankruptcy or insolvency, has an involuntary petition under bankruptcy laws filed against it, commences an action providing for relief under bankruptcy laws, files for the appointment of a receiver, or is adjudicated a bankrupt concern, ceases  to do business or dissolves; or (iv) this Agreement is terminated by IMRF for a breach of this Agreement by Vendor pursuant to Article 20 (collectively, a "Release Event"). Upon a Release Event, Vendor hereby grants to IMRF a nonexclusive, fully paid up, royalty free, perpetual, and non-terminable license to copy, modify, create derivative works, reproduce, and otherwise use the Deposit Materials for IMRF's internal business purposes. As part of such license, IMRF shall be permitted to allow its third party designees to do any of the foregoing,

2.3 Documentation and Training.  In connection with its installation of the System, Vendor shall provide IMRF with Documentation and training for IMRF Personnel as set forth in Article 15. Vendor hereby grants to IMRF the right to use, create derivative works of, and to make copies of the Documentation to facilitate IMRF Personnel's permitted use of the System. 

2.4 Precedence.  This executed Agreement resolves any differences between the terms of the IMRF RFP and the Vendor Proposal.  In the event there is a conflict or ambiguity in or among the text of any of the documents constituting the Agreement between the parties, the order of precedence shall be: (i) these Terms and Conditions and its Attachments (except for Attachment A); (ii) the IMRF RFP and all additions and modifications thereto identified in Attachment A; and (iii) the Vendor Proposal and all additions and modifications thereto identified in Attachment A. In the event there is any conflict between these System License Terms and Conditions and any of its attachments, these System License Terms and Conditions shall control, unless explicitly specified otherwise. The order of precedence for the items identified in Attachment A shall be in the order they are listed. This Section shall survive the termination of this Agreement.

Article 3. 

OBLIGATIONS OF VENDOR

In addition to obligations otherwise set forth in this Agreement, Vendor shall perform the obligations detailed in this Article 3.

3.1 Services and Deliverables.  Vendor shall provide to IMRF: (i) all the Deliverables set forth in this Agreement, including but not limited to, all software, customizations, project management documents, and Documentation; and (ii) all professional services set forth in this Agreement, including, but not limited to, any and all project management, testing, data conversion, data bridging, account conversion, account validation, support, and training services  (the “Services”). 

3.2 Personnel. Vendor shall make available, on a timely basis, and maintain for all Services provided hereunder, all qualified managerial, technical and clerical personnel necessary to fulfill its obligations hereunder.  

3.3 Cooperation.  Vendor shall cooperate with other applicable modernization activities as contemplated by the IMRF RFP and as otherwise requested by IMRF. 

3.4 Public Records Act.  Vendor acknowledges that IMRF is subject to the provisions of the Illinois Freedom of Information Act (5 ILCS 140/1 et seq.) (the “Public Records Act”), which provides generally that all records relating to a public agency’s business constitute “public records or files,” and are open to public inspection, disclosure and copying in the manner provided in the Public Records Act, unless specifically exempted under the Public Records Act, and the Open Meetings Act (5 ILCS 120/1 et seq.) (the “Open Meetings Act”), which provides generally for open meetings for public bodies. Accordingly, IMRF cannot represent or guarantee that any information submitted by Vendor will be confidential. In the event IMRF receives a request under the Public Record Act related to this Project, IMRF's sole responsibility will be to notify Vendor of such request and to allow the Vendor to seek protection against disclosure in a court of competent jurisdiction. Vendor acknowledges and agrees that IMRF shall be able to comply with any such request under the Public Record Act without liability under this Agreement even if the information being requested is considered Vendor's confidential or proprietary information, unless Vendor obtains such judicial protection against such disclosure to the requester. 
3.5 Project Records and Inspection.  Vendor shall keep and maintain under generally accepted accounting principles full, true and complete records, contracts, books, documents, staff work time records, executed documents, and other relevant information for services provided hereunder for IMRF, or its designated representative in a manner sufficient for the purpose of financial audit, Project review or to otherwise determine compliance with Vendor's obligations hereunder. Vendor agrees to make available to IMRF, its regulators, or any of their respective designated representatives, such copies of records upon five (5) business days advance written notice by IMRF. Vendor shall provide such records at its own expense and at no cost to IMRF. Vendor shall retain all records relating to this Agreement for a period of five (5) years beyond the later of (i) termination of this Agreement, (ii) completion of any required audit, or (iii) date of final payment. 
Article 4. 

OBLIGATIONS OF IMRF

In addition to obligations otherwise set forth in this Agreement, IMRF shall perform the obligations detailed in this Article 4.

4.1 Testing of System; Notification of Defects.  IMRF shall use reasonable efforts to allow IMRF Personnel to: (1) attend tests of the Deliverables and/or System; (2) inspect all portions of the Licensed Programs installed on the Equipment and review and evaluate the Documentation; and (3) give Vendor notice within a reasonable period of time of any Defects that IMRF believes may exist on the basis of any test or other inspection required under this Agreement.

4.2 Access to Premises.  Subject to the limitations set forth in the IMRF RFP, IMRF shall grant to Vendor such reasonable access to IMRF Premises and all IMRF Computing Facilities and IMRF Equipment as may reasonably be necessary or appropriate for Vendor to perform its obligations under this Agreement.  After-hours access to the IMRF Premises shall be provided to Vendor upon specific written approval by IMRF to requests transmitted by Vendor prior to the need for such access. 

Article 5. 

VENDOR's PERSONNEL

5.1 Vendor Personnel.  Vendor shall be fully responsible for the management, compensation and performance of Vendor Personnel, and the filing of any and all returns and reports and the withholding and/or payment of all applicable federal, state and local wage tax, or employment related taxes, including, but not limited to, income taxes, gross receipt taxes, taxes measured by income, social security taxes and unemployment taxes for Vendor and Vendor Personnel. Notwithstanding the foregoing, Vendor Personnel shall at all times adhere to all of IMRF policies and procedures related to data protection, including but not limited to IMRF's Information Security Policies, when it has IMRF's data in its possession and/or is accessing IMRF's data whether at IMRF Premises or offsite. While at IMRF Premises, Vendor Personnel shall also adhere to IMRF's reasonable supervision and IMRF's Code of Conduct, including IMRF's policies concerning dress code, security, workplace health/safety, domestic violence, and sexual harassment. 
5.2 Key Personnel.  "Key Personnel" assigned to perform services hereunder are identified in Attachment C of this Agreement. Vendor shall make available all Key Personnel on the dates shown and for the percentages of time shown on Attachment C, and continuing through their scheduled roll-off pursuant to the approved Implementation Plan ("Duration of the Project"). As part of identifying the Key Personnel in Attachment C, Vendor has identified its project manager (the "Vendor Project Manager"). Vendor has authorized the Vendor Project Manager to make binding decisions and commitments to IMRF related to the Vendor's performance of the Services and completion of the Project. Notwithstanding the foregoing, IMRF acknowledges and agrees that the Vendor Project Manager shall not have authority to modify these Terms and Conditions. 

5.3 Replacement of Personnel.  
5.3.1
Any Personnel. Vendor will use its best efforts to promptly and expeditiously replace any Vendor Personnel who cease performing services under this Agreement for any reason within ten (10) business days of such personnel leaving the Project, unless otherwise mutually agreed in writing by the parties. Notwithstanding the foregoing, Vendor shall have no obligation to replace any Vendor Personnel that has completed such personnel's portion of the Project. Except where not feasible due to a death, illness, or other cause that resulted in the immediate removal of the personnel, Vendor shall ensure that a replacement will be assigned to the Project at least two (2) weeks before the personnel in question departs the Project. Vendor shall provide to IMRF for its approval a transition plan that allows for a smooth transition of responsibilities to the replacement personnel. In the event any Vendor Personnel needs to be replaced for any reason, Vendor shall facilitate the transition of responsibilities and knowledge to the replacement at no additional cost to IMRF and, if such Vendor Personnel is billed on an hourly rate basis, Vendor shall not bill the replacement's time for the first two (2) weeks after the replacement is assigned to the Project or a longer period of time if agreed to in a transition plan. For all replacements, Vendor shall ensure that the replacement has the same level of time commitment to the Project as his/her predecessor and shall be made available at IMRF's Premises in a manner consistent with the availability of his/her predecessor.

5.3.2  Replacement Fee. Unless Vendor obtains IMRF's prior written approval or such Key Personnel leaves the Project for a Permitted Reason, Vendor shall not make any changes in Key Personnel for the Duration of the Project without the prior written approval of IMRF. If Vendor makes such a change in violation of the preceding sentence, Vendor will pay IMRF a fee of fifty thousand dollars ($50,000.00) (the "Replacement Fee").  In any such Key Personnel replacement, Vendor shall comply with Section 5.3.3.  As used herein, a "Permitted Reason" will mean a Key Personnel (a) becoming unavailable due to illness, legally mandated leave, grave personal circumstance, death, or disability, (b) being terminated by Vendor (provided, however, that Vendor may not terminate a Key Personnel for the purpose of reassigning the Key Personnel to another project), or (c) such Key Personnel voluntarily leaving the employ of Vendor.  Should a Key Employee leave the employ of Vendor and return at any time prior to the completion of the Project, Vendor shall notify IMRF of such employee's return and IMRF shall have the right, at IMRF's sole discretion, to require that such employee be reassigned to the Project.
5.3.3  Replacing Key Personnel. Prior to providing a replacement for any Key Personnel that leaves the Project for any reason, Vendor shall obtain IMRF's written approval of the replacement, which may be withheld in IMRF's sole discretion. Vendor shall provide IMRF with the option to interview such replacement and provide IMRF with all reasonably requested information regarding such replacement to allow for IMRF to determine if it approves of the replacement. Such replacement and/or IMRF's disapproval of a replacement shall not constitute an Event of Force Majeure as defined in Article 18 or constitute a IMRF-caused delay under Section 9.6 hereof. For Key Personnel, Vendor shall: (i) ensure that any replacement candidate proposed by Vendor has qualifications of substantial similarity to the qualifications of the individual being replaced and such replacement will not delay the Project; and (ii) use reasonable efforts to assign a replacement that has served on the Project in another role and had not been previously removed due to IMRF's request. Notwithstanding the foregoing, such replacement of the Key Personnel shall not be permitted to serve in more than one Project role. Accordingly, if the replacement is being removed from another role for the Project, the Vendor shall have to not only replace the Key Personnel but also the role the replacement is vacating.

5.4 IMRF's Request to Replace Vendor Personnel. IMRF may, in its sole discretion, require Vendor to replace any Vendor Personnel who does not adhere, behave and/or perform consistent with IMRF's policies and procedures, who otherwise engages in unprofessional or unethical conduct, who abuses any illegal substance or alcohol, who engages in any illegal activity, with whom there is an irresolvable personality conflict, or whose performance IMRF finds unsatisfactory for any reason, by written notice to Vendor requiring the replacement.  Vendor shall not be liable for the Replacement Fee for Key Personnel that are required to be removed by IMRF.  Such replacement shall not constitute an Event of Force Majeure as defined in Article 18 or an IMRF-caused delay under Section 9.6 hereof. All replacements of such Vendor Personnel in such circumstances shall occur in accordance with Section 5.3 of this Agreement. 

5.5 Subcontractors.  

5.5.1 Approved Subcontractors. Vendor shall not use any subcontractors for the performance of Vendor's obligations under this Agreement, unless prior written consent is obtained from IMRF.  All Affiliates providing Services shall be deemed subcontractors for purposes of this Agreement.  At the date this Agreement is executed, IMRF specifically approves of the use of the following subcontractor(s) solely for provision of the respective services and percentages identified as follows:

	Subcontractor
	Description of Services
	Percentage of Overall Services to be Provided

	
	
	


Vendor represents and warrants that it has signed or will enter into agreements with these approved subcontractors at the time of entering into this Agreement or prior to their performance of the respective Services. Subcontractor and its personnel shall be considered Vendor Personnel under this Agreement and Vendor shall be fully responsible for the management, compensation and performance of its subcontractors as provided in Section 5.1. Notwithstanding anything to the contrary in this Agreement, Vendor shall ensure that the contract between Vendor and an approved subcontractor is in writing and contains provisions that are consistent with this Agreement. Additional or replacement subcontractors are subject to prior written approval by IMRF, which may be withheld at IMRF's sole discretion. For additionally requested subcontractors, IMRF shall approve or disapprove a proposed subcontractor within ten (10) business days of the written request from Vendor that includes the information in the chart above and such other information about the subcontractor as reasonably required by IMRF. In the event IMRF does not respond in such ten (10) business day period, the request shall be deemed denied. Vendor shall be fully responsible for the acts and omissions of any subcontractor as it relates to this Agreement, including but not limited to, any breach of this Agreement caused by the subcontractor. Upon request by IMRF or if an additional or replacement subcontractor is being requested, Vendor shall provide a copy or a redacted copy (if necessary to protect confidential information) to IMRF of each contract Vendor has with any such subcontractor so that IMRF can determine if such contract complies with this Agreement. The failure of Vendor to identify and get approval of a subcontractor will be considered a material breach of this Agreement capable of being cured only by the immediate removal of the subcontractor from the Project at no penalty to IMRF. In the event a subcontractor is unable to fulfill its obligations under this Agreement in any respects, Vendor shall, at no additional cost to IMRF, either (i) find a replacement subcontractor that meets IMRF's approval and can provide the same or equivalent products and services; or (ii) fulfill the subcontractor's obligations itself by delivering the same or equivalent products and services.
5.5.2  Offshore Subcontractors. To the extent any offshore development entity or personnel (i.e., an entity or personnel located outside of the United States, including any Affiliate or personnel thereof located outside of the United States) is utilized to perform any of the services under this Agreement, such entity or personnel will be considered a subcontractor and Vendor shall identify the offshore development entity or personnel as such. Vendor hereby covenants that any such offshore development entity or personnel will not have access to IMRF Confidential Information and shall be only utilized for development activities related to the System in a manner consistent with Section ___ of the Vendor Proposal. 
5.5.3  Public Records Act and Subcontractor Agreements. In the event IMRF receives a request under the Public Record Act for any subcontractor agreement, Vendor acknowledges and agrees that IMRF shall comply with such request without any liability under this Agreement, unless Vendor or the subcontractor obtains judicial protection against such disclosure against the requester. Vendor shall ensure that each of its subcontractor agreements shall permit IMRF to comply with such Public Record Act requests as it relates to such subcontractor agreements.

IMRF CONFIDENTIAL INFORMATION

5.6 Confidential Information.  Vendor Personnel will have access to confidential information in the performance of its responsibilities under the Agreement, including, but not limited to: (i) Personally Identifiable Information, including protected health information, medical records, social security numbers, names, addresses, telephone numbers, bank account information, and other financial information; and (ii) information related to the operation of IMRF, such as IMRF's investment strategies, audit findings, business methodologies, IMRF personnel information, employer information, beneficiary information, survivor information, member information, proposals, or any other information deemed by  federal or state law, rule or regulation as proprietary or confidential ("Confidential Information").  Vendor shall presume that all information received or obtained by Vendor in the performance of its obligation is Confidential Information, unless otherwise designated by IMRF in writing. The Confidential Information shall remain the property of IMRF at all times. 

5.7 No Dissemination of Confidential Information. No Confidential Information collected, maintained, or used in the course of this Agreement shall be disseminated by Vendor except as authorized by law and with the written consent of IMRF either during the term of this Agreement or thereafter. Vendor shall provide physical and logical protection for all IMRF written and electronic information. Vendor shall encrypt all of IMRF's electronic Confidential Information its control or possession using industry standard encryption techniques and technology during transport and at rest. Vendor shall keep Confidential Information confidential and except as authorized by IMRF in writing, Vendor may use Confidential Information only to perform its obligations required under this Agreement. Vendor shall remain the responsible authority in charge of all information collected, used or disseminated by Vendor in connection with the performance of its obligations under this Agreement. Vendor shall provide adequate supervision and training to the Vendor Personnel to ensure compliance with the terms of this Agreement.  Vendor warrants that it has, or will have before the applicable person or entity performs services hereunder, enforceable written agreements with all of Vendor Personnel that obligates all such Vendor Personnel not to disclose any of IMRF's Confidential Information acquired or accessed during the course of performance of services under this Agreement. Upon termination or expiration of this Agreement or earlier upon IMRF' request, Vendor must return and ensure that the Vendor Personnel returns any and all data collected, maintained, created or used in the course of the performance of this Agreement and all documents, data and other materials in its control that contain or relate to the Confidential Information. As part of the foregoing requirements, Vendor shall purge and shall have all of its subcontractors purge all Confidential Information from its computer systems. Upon IMRF's request, Vendor shall certify in writing that it has complied with the foregoing requirements. 

5.8 Subpoena. In the event that a subpoena or other legal process is served upon Vendor for records containing IMRF Confidential Information, Vendor shall promptly notify IMRF in advance of any disclosure of Confidential Information, if permitted by applicable law, and cooperate with IMRF should IMRF choose to object to and/or limit such disclosure, provided that IMRF shall reimburse Vendor for all reasonable out-of-pocket expenses incurred by Vendor under this Section.   

5.9 Reporting of Unauthorized Disclosure.  Upon becoming aware of any unauthorized disclosure or use of the Confidential Information, Vendor shall promptly report it to IMRF. Vendor shall not provide any notification to any person that is involved in a potential disclosure event unless directed otherwise by IMRF. IMRF shall provide such notice and Vendor shall reimburse IMRF for all cost of notifications, whether in the form of individual letters and/or public notice. Vendor, at the sole discretion of IMRF and at Vendor's sole cost, shall provide and/or reimburse IMRF for obtaining credit monitoring services for any individual that is deemed to be part of a potential disclosure. 

5.10 Irreparable Harm. Vendor acknowledges that the disclosure of Confidential Information by Vendor in violation of this Section will cause irreparable injury to IMRF, its personnel, customers, and/or its members that is not adequately compensable in monetary damages.  Accordingly, IMRF will be entitled to injunctive relief without any requirement to post bond or other security therefor in any court of competent jurisdiction for the breach or threatened breach of this Article 6, in addition to any other remedies available to IMRF in law or equity.

Article 6. 

IMRF PAYMENTS TO VENDOR

6.1 Payment Types and Fixed-Fees.  The parties acknowledge the following types of payments to Vendor under this Agreement:

a. Payments for License Fees
These payments are for Vendor's license fees for the Licensed Programs. 

b. Payments for Professional Services

These payments are for Vendor's Services for the Project, which shall include, but not be limited to, the Customizations, and implementation of the System, training, and Documentation. 

c. Payments for Third-Party Hardware and Third-Party Software

These payments are for Third-Party Equipment and Third-Party Software to be purchased by Vendor on behalf of and for IMRF.  The listed fees shall include all shipping, delivery, maintenance and shipping related insurance expenses.

d. Payments for Support and Maintenance Services 

These payments are for the Support and Maintenance Services, including but not limited to receiving all Releases.

Vendor shall be responsible for all travel and other out-of-pocket expenses incurred by Vendor and Vendor Personnel.  

6.2 Phases.  As further explained in the IMRF RFP and Vendor Proposal, the Deliverables and Services under this Agreement can be categorized into the following divisions of work to support payments: (1) Commitments and Requirements Confirmation and Fit Gap Analysis; (2) Design for Gaps; (3) Purchase and Installation of Third Party Hardware and Third Party Software; (3) Build and Deployment of the System; (4) Post Implementation Warranty; and (5) Post Warranty Support and Maintenance Services (each a "Phase").  

6.3 Invoices for Third Party Software and Third Party Equipment.  Vendor shall invoice IMRF for the fees for all Third Party Equipment and Third Party Software upon delivery and installation of the particular piece of Third Party Equipment or Third Party Software as defined in Article 8. Vendor shall reasonably cooperate with IMRF to ensure that Third Party Software and Third Party Equipment are not delivered to IMRF until they are needed, so that IMRF may delay payment of fees for such items until necessary. 

6.4 Payment of Invoices. Except as provided in Section 7.3, Invoices will not be submitted to IMRF until IMRF accepts the applicable Deliverables by issuing a Certificate of Acceptance in accordance with Section 9.3 for Document Deliverables or Section 10.2 for all other Deliverables.  All invoices must be accompanied by a copy of such Certificate of Acceptance for processing of the payment.  IMRF will process payment for each undisputed portion of the invoices in a manner consistent with the policies and procedures of IMRF, with a target for payment for each accepted invoice no more than thirty (30) days after the receipt of the invoice.  In the event IMRF withholds payment of any disputed portion of an invoice, IMRF shall not be deemed in default of its payment obligations hereunder, provided that it notifies Vendor of the reasons for such dispute in writing. 

6.5 Taxes.  IMRF is exempt from all Federal, State and Local taxes, including, but not limited to, any sales and use taxes, on goods and services to be provided by Vendor and its subcontractors, and therefore not liable for any such taxes levied on or by Vendor in performance hereunder.  No payment will be made by IMRF for any taxes levied on Vendor's wage payments.  
6.6 Hold-Back Amount.  For payment of all invoices, IMRF shall remit payment less twenty percent (20%) (the "Hold-Back Amount").  Half of the Hold-Back Amount shall be paid by IMRF upon the Acceptance of the System, as set forth in Section 10.2.  The last half of the Hold-Back Amount shall be paid by IMRF upon the completion of the Warranty Period, including any extension necessary to correct Defects reported during the Warranty Period.

Third PARTY EQUIPMENT AND SOFTWARE

6.7 Delivery; Expenses for Same; Risk of Loss; Purchase Orders.  Delivery of all components of the System, including the Third Party Equipment and Third Party Software, shall be at Vendor's expense.  Vendor will arrange for delivery of the Third Party Equipment and Third Party Software to IMRF Premises on or before the date(s) set forth in the Implementation Plan. For components of the System ordered by Vendor, Vendor shall bear the risk of loss until such component has been received and accepted by IMRF in writing. IMRF reserves the right to reject any Third Party Equipment or Third Party Software in the event such Third Party Equipment or Third Party Software does not meet the applicable System Specifications, or, at the time of receipt, is no longer manufactured, produced or supported by the third party supplier.  

6.8 Dates of Delivery and Installation.  Vendor shall have the right to specify delivery and installation dates for a particular Phase of the System later than those specified in the Implementation Plan, by written notice to IMRF at least thirty (30) calendar days prior to the delivery or installation date(s) specified in the Implementation Plan.  If IMRF reasonably determines that IMRF will be unable to prepare IMRF Computing Facilities or install IMRF Equipment, if required, prior to the scheduled date for installation of the System, absent an Event of Force Majeure, IMRF shall so notify Vendor as soon as IMRF becomes aware of such delay.  In view of any such delay, the parties shall work together to promptly remedy such delay and shall comply with Section 9.6.

6.9 Installation and Configuration. Regardless of whether Vendor provides the Third Party Equipment or such Third Party Equipment is obtained separately by IMRF, the Vendor shall install, test and configure all Third Party Equipment at the IMRF Premises in accordance with the Implementation Plan and this Agreement. 

Article 7. 

project management AND DELAYS

7.1 Project Management.  Through the completion of the Project, Vendor shall be responsible for planning, scheduling and completing all Project tasks. Vendor shall provide bi-weekly written status reports that include at least the information and documents requested by IMRF. Notwithstanding the foregoing, IMRF, upon its request, may require that such bi-weekly written status reports be provided on a weekly basis. The parties shall have bi-weekly status meetings unless mutually agreed to meet more often, and shall have monthly steering committee meetings. Incorporating any items provided by IMRF and Vendor, IMRF shall be responsible for preparing the agenda and objectives for each status meeting and steering committee meeting. Vendor shall provide such information to all attendees at least three (3) business days in advance of the applicable meeting and conduct all meetings and prepare all follow up materials that result from such meeting. Vendor shall make Key Personnel and any other requested Vendor Personnel available for all meetings. In addition to the regular status reports and meetings, Vendor agrees that it shall provide all other information reasonably requested by IMRF in a timely manner and attend all other reasonably requested meetings by IMRF's Personnel. IMRF's Project Manager will have overall project authority, working closely with the assigned Vendor Project Manager, identified in Attachment C, who will provide project management and technical direction.  Decisions, which may affect the scope of the Project or delay completion, will be discussed with the IMRF Project Manager and the Vendor Project Manager prior to a decision being made by IMRF Project Manager.  

7.2 Implementation Plan. The parties have agreed to an overall initial Implementation Plan that sets forth a high level work plan for the Project.  The initial Implementation Plan is included as Attachment D to this Agreement.  An updated initial Implementation Plan must be provided no later than fifteen (15) business days after execution of this contract. At the conclusion of Phase 2, Vendor will prepare and submit a detailed Implementation Plan for Phase 3 (the "Phase 3 Implementation Plan") for IMRF's written approval.  The Phase 3 Implementation Plan shall include the Deliverables, Critical Path Milestones, the completion date for such Critical Path Milestones and Deliverables, and a Gantt chart including all such dates. Vendor acknowledges and agrees that the Project will not proceed beyond Phase 2 until IMRF's Project Manager provides written approval of the Phase 3 Implementation Plan in accordance with Section 9.3. 

7.3 Project Documentation.  Vendor shall prepare a requirements traceability matrix to keep track of all Project requirements and Deliverables. For all Document Deliverables, IMRF shall have a reasonable period of time as specified in the Phase 3 Implementation Plan (not to be less than ten (10) business days), or if not so specified ten (10) business days, to review and approve in writing the Document Deliverable. All Document Deliverables shall be of a reasonable length and Vendor shall not deliver multiple sets of such written deliverables in a timeframe that will prevent IMRF from timely reviewing the Document Deliverable. Vendor shall promptly correct any such nonconformities noted in writing to Vendor by IMRF in the documentation or the Document Deliverables within the applicable review period (a “Notice of Document Deficiencies”) and Vendor shall be solely responsible for any delays in the Project caused by such corrections. IMRF shall then have five (5) business days or such other period as the parties agree upon in writing to review the corrected Document Deliverable to determine whether such non-conformities have been corrected and either provide a Certificate of Acceptance or another written Notice of Document Deficiencies for any such non-conformities not yet corrected.  Vendor shall maintain for the duration of the Project an electronic document repository of all updated written documentation and Document Deliverables provided to IMRF that is electronically accessible to all IMRF personnel, including over the Internet. Vendor shall maintain the security of such repository and limit access to it to only those Vendor Personnel who need access to perform its obligations hereunder.  
7.4 Updating Project Documents and Reduction of IMRF Requirements.  Vendor is responsible for updating and maintaining all project management documentation, including but not limited to the Phase 3 Implementation Plan, requirements traceability matrix, and the System Specifications throughout the implementation process; provided that no such changes will be considered agreed upon until approved in writing by IMRF. Vendor will make such updates as frequently as changes are agreed to by the parties and no less frequently than on a monthly basis for the Phase 3 Implementation Plan and a bi-weekly basis for all other such materials. Vendor shall submit all updated project management documents to IMRF for its approval in accordance with Section 9.3. Vendor acknowledges and agrees that none of the project management documents, whether or not approved by IMRF, shall abrogate any of the IMRF RFP requirements except as set forth in a Change Order executed by the parties.  Vendor shall be required to meet all the IMRF RFP requirements, regardless of whether the project management documents include the requirement or not. Notwithstanding the foregoing, an IMRF RFP requirement can be eliminated from the Project in the event Vendor specifically proposes the elimination of the IMRF RFP requirement in writing to IMRF and such proposal is agreed to in writing by IMRF's Executive Director.  In the event IMRF agrees in writing to any reduction in the requirements of the RFP, the Vendor shall not be required to reduce its fee but will issue a credit memo that reflects the fees and costs associated with the services and deliverables that will not be provided. IMRF shall be permitted to apply such credits against future Change Orders. In the event IMRF wishes to reinstate the eliminated requirement, the parties shall enter into a Change Order and the cost of such Change Order shall not exceed the amount of the applicable credit memo issued by Vendor for such reduction.

7.5 Critical Path Milestones.  A "Critical Path Milestone" is a Project milestone of which achievement is critical to the timely completion of the applicable Phase as identified in the Implementation Plans. If Vendor fails or has failed to meet a Critical Path Milestone due solely to a failure of Vendor, then, in addition to other rights and remedies provided to IMRF herein, including, without limitation, the right to terminate this Agreement as defined in Article 20, Vendor shall, at no additional cost to IMRF, provide IMRF with as many additional and appropriate Vendor personnel as may be required or necessary to meet the Critical Path Milestones and complete the Critical Path Milestones within a readjusted time frame approved by IMRF.  

7.6 IMRF-Caused Delays.  Vendor acknowledges that IMRF may not be able to meet the time frames specified in the Implementation Plan or that IMRF may determine that it is necessary to delay and/or modify the timing and sequencing of the implementation.  While IMRF is committed to the Project and will use reasonable efforts to provide staff and resources necessary to satisfy all such time frames in accordance with Section        of the IMRF RFP, IMRF shall not be held responsible or deemed in default for any delays in the Project, provided IMRF uses its reasonable efforts to accomplish its designated responsibilities and obligations as set forth in the Implementation Plan. In addition, IMRF may, at its option, delay the Project or any part thereof.  Vendor agrees to adjust the applicable Implementation Plan and Critical Path Milestones deadlines to take into account any IMRF-caused delays; provided, however, that Vendor shall continue to perform any and all activities not affected by such IMRF-caused delay. In the event an adjustment to a Implementation Plan causes Vendor scheduling conflicts or personnel unavailability and Vendor promptly notifies IMRF of such conflicts or unavailability, IMRF and Vendor shall prepare a revised Implementation Plan in accordance with Section 9.4, which may delay the commencement and completion dates of the Project and shall take into consideration the readjusted time frames and any necessary resequencing of the activities. Except for when Vendor notifies IMRF in writing of a significant delay caused by IMRF's actions that will cause the Live Date to be delayed by ninety (90) days or more and IMRF fails to cure such delay within thirty (30) days of such notice, such readjustment, rescheduling or modification of the Project for any and all delays shall be at no additional cost to IMRF.  For the foregoing exception to apply, such notice shall need to: (i) be provided by Vendor within five (5) business days of the Vendor becoming aware of or when it should have been aware of the IMRF actions or inactions that cause such delay; and (ii) specify (A) the actions or inactions of IMRF that caused the delay; (B) the duration of the delay to date; (C) the specific actions IMRF needs to take to correct such delay; and (D) the impact on the Project should IMRF fail to correct the delay.  

7.7 Vendor Caused Delay. All Vendor caused delays shall be the responsibility of Vendor and no Change Orders will be approved by IMRF for such Vendor caused delays. 

TESTING, ACCEPTANCE AND COMPLETION

7.8 Vendor Testing.  Vendor shall be responsible for all test planning and preparation throughout the Project and shall identify and prepare all test results, test plans, test variants, test scenarios, test cases, test scripts, test data, and expected results for the entire System and all testing levels (the "Testing Materials"). These Test Materials will be subject to the approval process in Section 9.3. Vendor shall perform all unit testing, integration testing, system testing, and regression testing for each Phase, prior to IMRF performing Acceptance Testing as set forth in Section 10.2. Vendor shall generate a problem incident report process to keep track of all errors and problems during testing and implement and maintain a risk management strategy and methodology. Vendor shall install and configure the Deliverables and maintain a testing and training environment for such purposes, separate and apart from the production environment. Vendor shall provide dedicated staff that is separate and independent from the Vendor's implementation personnel to provide testing support and problem resolution until all Vendor Testing and Acceptance Testing is complete. . Vendor shall be finished with its testing when it completes all testing as set forth in the Implementation Plan and the mutually agreed to testing plan. Upon completion of Vendor Testing, Vendor shall issue a written acknowledgement signed by the Vendor Project Manager and the lead of its testing group verifying in writing that the tests were completed satisfactorily (i.e., 100% of all functions that will occur within 2 months of production turn over have successfully passed all Vendor Testing and no more than five percent (5%) of the tests for all other functions have not completed Vendor Testing satisfactorily) and that user acceptance testing can begin (the "Certificate of Vendor Testing Completion"). Unless agreed to otherwise by IMRF, Vendor shall involve IMRF Personnel in and coordinate with IMRF so that  IMRF Personnel are present for all applicable Vendor testing.  Vendor shall supply the Certificate of Vendor Testing to IMRF with the applicable Testing Materials demonstrating the results of the Vendor Testing.

7.9 Acceptance Testing.  Provided the IMRF Project Manager confirms that Vendor has complied with Section 10.1 and Vendor has trained the relevant IMRF Personnel on the agreed-to testing methodology and problem incident report process, Acceptance Testing shall begin two (2) weeks after receipt of the applicable Certificate of Vendor Testing Completion and Testing Materials.  During Acceptance Testing, with full cooperation and assistance from Vendor and its independent testing team, IMRF shall conduct all such inspections and/or tests of the applicable Deliverable as IMRF may deem necessary or appropriate to determine whether any Defects exist and whether the Deliverable as installed or delivered materially complies with the applicable Test Specifications, System Specifications and any other Phase specifications set forth in the Phase 3 Implementation Plan. In order for IMRF to have an adequate time to perform Acceptance Testing, the parties agree that a fixed ratio of 4 to 1 applies to the time devoted to IMRF Acceptance Testing and training relative to the time Vendor devotes to definition, design and development for the applicable Phase (the "Acceptance Period").  By way of example only, if the time required for Vendor to design, build and test a particular Deliverable is eight (8) months, then IMRF is entitled to a two (2) month period for training and testing. Despite this agreed upon ratio, the parties agree that in no event will the Acceptance Period be less than thirty (30) days.  Vendor shall correct any Defects that IMRF deems material during the Acceptance Period and IMRF shall be permitted to inspect and/or test such Defect Correction for a mutually agreed upon period of time within a minimum period of twenty (20) days and a maximum of sixty (60) days for each such Defect Correction.  If at the end of the Acceptance Period, IMRF has not issued a signed Certificate of Acceptance to Vendor for that applicable Phase due to any reported Defects not being cured by Vendor, IMRF may, in its sole discretion, extend the Acceptance Period or terminate this Agreement for material breach of this Agreement. If an unconditional Certificate of Acceptance for a Phase is signed and delivered by IMRF, Vendor Project Manager and the lead of Vendor's testing team shall sign said Certificate, with both IMRF and Vendor receiving a copy thereof.  If IMRF elects to terminate the Agreement under this Section 10.2, then IMRF shall be entitled to remedies as defined in Section 20.5.  "Acceptance" of a Deliverable, Phase or the System shall be deemed to occur only upon IMRF's delivery to Vendor of a signed, written Certificate of Acceptance indicating that IMRF is satisfied and that the Deliverable, Phase or the System, as applicable and completed, materially performs in accordance with the System Specifications or (ii) if such Phase or the System, as applicable, is used by IMRF to process actual production data in an operational, non-test environment, subject to Section 10.3.

7.10 Live Date and Support.  The parties acknowledge that Defects may exist at the time of a Live Date, or shortly thereafter, and therefore, the Phase and System are not deemed "completed" until a Certificate of Acceptance for every Phase has been issued.  "Completion of the System" will occur when Acceptance for every Phase has occurred. Provided that Acceptance has occurred and the Vendor Project Manager and IMRF Project Manager certify in writing that all the conditions have been met, the Phase or System shall proceed to be used in a production environment. During the transition from Acceptance Testing to using the Phase or System in a production environment, Vendor shall provide the "go-live" transition support set forth in the Vendor Proposal.  

Article 8. 

CHANGE ORDERS AND WORK PRODUCT
8.1 Change Orders.  In the event IMRF requests a change to the scope of the Project, the IMRF Project Manager shall deliver such request (a "Change Order Request") in writing to the Vendor Project Manager. Within ten (10) business days of the receipt of such request, Vendor shall provide a written Change Order proposal (a "Change Order Proposal") in response to the Change Order Request that shall include: (i) a description of the change, the tasks involved in completing the work requested, and the level of effort involved in implementing the change; (ii) the estimated date by which such change will be completed; (iii) any consequential changes that will need to occur in the Phase 3 Implementation Plan; (iv) the total cost for implementing such change; and (v) the latest day by which written approval from IMRF can be given to Vendor so that Vendor can implement the change in line with Vendor's proposal. In the event the Vendor desires to propose a Change Order, it shall provide to IMRF a Change Order Proposal that meets the foregoing requirements and also clearly explains the basis under this Agreement that gives rise to the need for such a Change Order. Vendor shall bear all costs in preparing the Change Order Proposal. IMRF shall have no obligations to accept or agree to any Change Order Proposal, provided that Vendor may invoke the Conflict Resolution procedures set forth in Section 21.6 in the event IMRF rejects a Change Order Proposal that Vendor reasonably believes is justified.  A Change Order Proposal that is acceptable to IMRF and Vendor shall become a "Change Order" when it has been signed by authorized representatives of both IMRF and Vendor.  To the extent the proposed change can be reasonably accommodated within the specified existing level of resources, not including overtime work, then being used by Vendor in performing its obligations hereunder, the charges payable by IMRF for the Project shall not be increased. To the extent a change proposed by either party will reduce the Vendor's cost to fully perform its obligations hereunder, Vendor shall not be required to reduce its fee but will issue a credit memo that reflects the fees and costs associated with the services and Deliverables that will not be provided. IMRF shall be permitted to apply such credits against future Change Orders. Vendor shall maintain a change request reporting mechanism and provide a change control plan/methodology for the duration of the Project. The fees specified in a Change Order shall be paid in accordance with Article 7 and be subject to the Hold-Back Amount set forth in Section 7.6.

8.2 Ownership.   All Work Product is owned by IMRF and shall be delivered to IMRF or otherwise disposed of by Vendor only as directed by IMRF.  All Work Product shall be considered IMRF's Confidential Information. Vendor agrees that if any Work Product is copyrightable, it shall be deemed to be a “work made for hire” as such term is defined in the Copyright Laws of the United States.  If, for any reason, any Work Product is excluded from the definition of “work made for hire”, Vendor hereby assigns and conveys to IMRF the entire right (including all patent rights, copyrights, and all other intellectual property rights), title and interest in and to such work. Vendor shall cooperate with IMRF or its designees and execute all documents of assignment, declarations and other documents which may be prepared by IMRF or its designees, and take other necessary actions as reasonably directed by IMRF or its designees to effect the foregoing or to perfect, protect or enforce any proprietary rights resulting from or related to this Agreement. For those Vendor Personnel who create Work Product hereunder, Vendor represents and warrants that it has written agreements with such Vendor Personnel assigning to Vendor ownership of all right, title and interest (including all patent rights, copyrights and other intellectual property rights) in all Work Product  created in the course of performance the Vendor Personnel's obligations under the Project. IMRF hereby grants Vendor a non-exclusive, non-transferable right to use the Work Product during the term of this Agreement and solely for the purpose of Vendor fulfilling its obligations hereunder.  Vendor grants to IMRF a nonexclusive, perpetual (unless terminated by Vendor for the limited circumstances set forth in Article 20) right and license to install, execute, modify, and use any Vendor Technology included in the Work Product in connection with its use of the Work Product for its own internal data processing and computing needs and to make such copies of each component of the Vendor Technology as needed for the exercise of such rights, including but not limited to copies for archival, disaster recovery, testing, development, training, and backup purposes.  IMRF may also provide access to such Vendor Technology to all IMRF Personnel, to IMRF participating employers, to IMRF plan participants (for example, active and inactive members and retirees), in each case, in connection with the use of the Licensed Programs, and to IMRF contractors for their use in providing services to IMRF (including, but not limited to, modifying such Vendor Technology on behalf of IMRF as permitted above).  IMRF shall be liable to Vendor for any use or disclosure of the Vendor Technology other than as permitted herein by any such third party to whom IMRF, directly or indirectly, provided access to such Vendor Technology.   Except for the foregoing license grant, Vendor or its licensors retain all rights in and to all Vendor Technology.  The rights and license granted in this Agreement to the Licensed Programs and Vendor Technology are contingent upon full and final payment to Vendor by IMRF for the Services giving rise to the applicable Work Product.  
SUPPORT AND MAINTENANCE SERVICES

8.3 For five (5) years after the end of the Warranty Period, should the proposed Third Party Equipment and Third Party Software prove inadequate to support the Licensed Programs and Customizations in terms of functionality, performance, availability, or scalability as set forth in the System Specifications, Performance Specifications, and IMRF RFP, Vendor shall, within thirty (30) days of receiving notice from IMRF that the System does not comply in such manner, provide all additional hardware and software components necessary to bring the solution into compliance with the System Specifications, Performance Specifications, and IMRF RFP at no additional cost to IMRF.  This Section shall survive the termination of this Agreement for any reason.

8.4 Vendor shall offer the post-implementation maintenance and support services described in Attachment E ("Support and Maintenance Services") for five (5) years from the end of the Warranty Period (the "Support Period")in exchange for the annual support fees set forth in Attachment B.  IMRF shall have the option to procure Support and Maintenance Services on an annual basis during the Support Period by notifying Vendor in writing that IMRF desires to procure such Support and Maintenance Services.  After the Support Period, IMRF shall have the option to renew the Support and Maintenance Services for subsequent twelve (12) month terms by so notifying Vendor prior to the expiration of the then current term for such Support and Maintenance Services.  Support and Maintenance Services may be terminated by IMRF at any time by providing sixty (60) days advance written notice to Vendor. If the Support and Maintenance Services are terminated at any time or are not renewed by IMRF, Vendor shall cooperate with IMRF, at no additional cost to IMRF, to transition responsibility for the Support and Maintenance Services from Vendor to IMRF Personnel. Vendor agrees that it shall not increase the fees for the Support and Maintenance Services for the Support Period. Thereafter, Vendor shall only be permitted to raise the fees no more than once per twelve (12) month period and such increases shall not exceed three percent (3%) from the prior Support and Maintenance Services fees. Vendor shall provide notice of such fee increase ninety (90) days in advance of the fee increase taking effect. 

Article 9. 

ADDITIONAL SUPPORT, FEES, AND CHARGES

9.1 The parties acknowledge that IMRF is not obligated to reimburse Vendor for expenses (i.e., transportation, lodging, meals, per diem, etc.) for additional services requested hereunder and that all such expenses are contained within the hourly rates noted by Vendor in the Vendor Proposal, subject to modification by mutual agreement for special circumstances.

9.2 No adjustment in any hourly rate shall be made during the Initial Term of this Agreement, unless specifically agreed to by IMRF in writing.  Adjustments made to time and material hourly rates thereafter shall be made no more frequently than once per twelve (12) month period.  Any increase in such fees shall not exceed a three (3%) percent increase over the previous years' time and material hourly rates. Vendor shall provide notice of such fee increase ninety (90) days in advance of such fee increase taking effect. Vendor shall be permitted to raise the hourly rates and annual support fees only at the same time. 

9.3 Vendor shall consider and evaluate the development of Enhancements for the specific use of IMRF and shall respond to IMRF's requests for additional  services pertaining to the Licensed Programs (including, without limitation, data-conversion and report‑formatting assistance), provided that such assistance, if agreed to be provided, shall be subject to supplemental charges mutually agreed to by Vendor and IMRF and in accordance with the rates specified in the cost proposal and subsequent clarifying documentation.

9.4 If Vendor develops an Enhancement for its other clients and IMRF is not entitled to it under this Agreement, Vendor shall provide a "not-to-exceed" cost that will allow IMRF to obtain and implement the new Enhancement with all necessary Customizations. 

9.5 When IMRF initiates an Enhancement request, Vendor will consider and support shared costs of the development of Enhancements to the Licensed Programs.  If federal or state law requires changes to the Licensed Programs that are not otherwise required to be provided hereunder at no cost to IMRF, and the cost of the Enhancement can be shared with other customers of Vendor, Vendor will notify and allow IMRF to implement the Enhancement at a reduced (shared) cost. Vendor will consider and support shared costs of any applicable Enhancements to the Licensed Programs. The cost of providing such Enhancements must be mutually agreed to in writing by Vendor and IMRF. 
Article 10. 

WARRANTY; REMEDIES

10.1 Warranty of Conformity to Specifications.  During the Warranty Period and for as long as IMRF procures Support and Maintenance Services, Vendor represents and covenants that the System will operate without Defect and will operate in substantial conformity with the System Specifications. Vendor, at its own expense, upon receipt of written notice from IMRF, shall make all corrections and modifications necessary to the System and each component or portion thereof, so that the System will so operate.  

10.2 Warranty of Right to License; Noninfringement.  Vendor represents and warrants that it is the owner of the Licensed Programs and that it has the right to convey the licenses set forth in Section 2 hereof, and that IMRF's use of such Licensed Programs, the design of the System as a whole, and the execution of the Licensed Programs on the Vendor approved Equipment do not infringe, misappropriate, or otherwise violate any third party rights, including but not limited to any patent rights, copyrights, trade secret rights, trademark rights, or other proprietary or contractual rights. Notwithstanding the foregoing, it is agreed that Vendor shall not be in breach of this warranty for any infringement arising solely from the use of the Third Party Equipment and/or Third Party Software.  

10.3 No Claims.  Vendor further represents and warrants that, as of the date of this Agreement, there is no action, suit, claim, investigation or proceeding pending, or to the best of Vendor's knowledge, threatened against, by or affecting Vendor or the System or any component thereof in any court, or by or before any federal, state, municipal or other governmental department, commission, board, bureau, agency or instrumentality, domestic or foreign, or before any arbitrator of any kind which, if adversely determined, might materially adversely affect the use of the System or any component thereof or restrict Vendor's ability to consummate the transactions contemplated hereby or provide the services under this Agreement. Vendor further represents and warrants that it knows of no basis for any such action, suit, claim, investigation or proceeding.

10.4 Service Warranty.  Vendor represents and covenants that it shall perform all services, including, but not limited to, professional services and Support and Maintenance Services, and provide the Deliverables required by this Agreement in a timely, professional and workmanlike manner, and in accordance with industry best practices and standards; provided, however, that where this Agreement specifies a particular standard or criteria for performance, this warranty is not intended to and does not diminish that standard or criteria for performance.  

10.5 Correction of Defects.  During the Warranty Period and for as long as IMRF procures Support and Maintenance Services, Vendor represents and covenants that it shall be responsible for using all reasonable diligence to correct verifiable and reproducible Defects when reported to Vendor or discovered by Vendor.  Upon IMRF reporting a Defect, IMRF shall initially categorize the Defect as a Critical Defect, High Defect, Medium Defect or Low Defect.  During the Warranty Period, Vendor will address Defects in the System where it is not in substantial conformity with the System Specifications, and are a Critical Defect, High Defect, or Medium Defect.  Vendor will mutually agree with IMRF on the timeframe to implement a resolution to the Defect, with the reasonableness of the response and correction time being determined based upon the nature and severity of the Defect and the impact the Defect is having on IMRF’s operations.  Once a mutual agreement has been reached on the implementation timeframe for a particular Defect, Vendor will work to resolve the Defect in the timeframe agreed upon by IMRF and Vendor.  Without limiting the parties' ability to agree to a different timeframe as circumstances warrant, the parties acknowledge the following to be Vendor's target timeframes for initiating verification of a Defect, identification of potential workarounds, identification of potential resolutions, identification and assignment of Vendor Personnel to address  Defects and the commencement of work to resolve such Defects during the Warranty Period: (i) for Critical Defects, two (2) hours after they are reported to Vendor; (ii) for High Defects, four (4) hours after they are reported to Vendor; and (iii) for Medium Defects,  five (5) business days after they are reported to Vendor.  Prior to implementing any Defect Correction, Vendor shall first present written design documentation to IMRF for the Defect Correction and receive IMRF's written approval for the Defect Correction. Vendor shall use commercially reasonable efforts to perform all Warranty Period services in a manner that minimally disrupts IMRF's operations.  For any Defects discovered and reported to Vendor during the Warranty Period that remain unresolved at the conclusion of the Warranty Period ("Transitional Warranty Defects"), Vendor and IMRF will agree to written action plan for rectification of such Transitional Warranty Defects according to a priority established by IMRF.  Payment of any Hold-back Amount due at the conclusion of the Warranty Period will be deferred until all Transitional Warranty Defects are rectified.
10.6 Cooperation with Third Parties and Interfaces.  Vendor represents and covenants that Vendor will, at no additional cost to IMRF, fully cooperate with IMRF and third party vendors to: (a) develop its portion of Interfaces necessary to allow information to pass from other systems and reporting entities to the Licensed Programs and from the Licensed Programs to other systems and reporting entities; and (b) to resolve any problems related to Vendor's portion of such Interfaces.  During the Warranty Period and for as long as IMRF obtains Support and Maintenance Services, Vendor represents and warrants that any and all Interfaces shall operate in all material respects in conformance with specifications therefor and operate with the versions of software between which the Interface serves. Vendor further represents and warrants that it will maintain the operation of its portion of the Interfaces and maintain the integrity of the data that is transmitted from other systems and reporting entities to the Licensed Programs and from the Licensed Programs to the other systems and reporting entities. 

10.7 System Performance.  For a period beginning with the Live Date of the System and for a period of five (5) years after the issuance of the Certificate of Acceptance for the System, Vendor represents and warrants that the System shall perform in accordance with the performance specifications set forth in the IMRF RFP (the "Performance Specifications"); so long as: (a) the System is not used in excess of normal processing requirements, or (b) the nonperformance is not caused in whole by IMRF's gross negligence or use of equipment which Vendor has previously indicated in writing as being improper.  Unless the failure to meet Performance Specifications is for a reason described in (a) or (b) above, Vendor shall acquire and transfer title to IMRF, at no additional cost to IMRF, any and all software, hardware, and support that may be necessary to maintain the System in accordance with the Performance Specifications within thirty (30) days of receiving notice from IMRF that the System does not meet the foregoing requirements. 

10.8 Complete System.  For a period beginning with the Live Date of the System and for a period of five (5) years after the issuance of the Certificate of Acceptance for the System, Vendor represents and warrants that no additional third party software or equipment is required or necessary to operate the System in accordance with the System Specifications and the Performance Specifications, other than as is specified by Vendor at the conclusion of Phase 2.  Vendor represents and warrants that the IMRF Equipment and IMRF Computing Facilities are suitable and satisfactory for the operation of the System in accordance with the System Specifications and Performance Specifications. In the event any additional equipment or software is needed to comply with this Section, Vendor shall promptly provide, test, install, and appropriately configure the additional software and hardware at IMRF Premises, at no additional cost to IMRF. 

10.9 Releases Warranty.  During the Warranty Period and for as long as IMRF obtains Support and Maintenance Services for the Licensed Programs from Vendor, Vendor represents and warrants that any and all Releases of the Licensed Programs shall operate in all material respects with published specifications therefore and without material defect.  

10.10 Disabling Code.  Vendor represents and warrants that the System and any component thereof do not contain any virus, malware, worm, trap door, back door, timer, clock, counter or other limiting routine, copy protection mechanism, dongle key, instruction or design that would erase data or programming or otherwise cause the System or any component thereof to become inoperable or incapable of being used in the full manner for which it was designed and created (a "Disabling Code") including, without limitation, any such timers or other limiting routines that Vendor may configure within the System, any limitations that are triggered by: (a) the Licensed Programs being used or copied certain number of times, or after the lapse of a certain period of time; (b) the Licensed Programs being installed on or moved to a central processing unit or system that has serial number, model number or other identification different from the central processing unit or system on which Licensed Programs were originally installed; or (c) the occurrence or lapse of any similar triggering factor. Vendor will assist IMRF in developing and implementing policies, procedures, and programs, if required, to protect IMRF's Equipment from the introduction of a Disabling Code and ensure that all Vendor Personnel take all precautions to ensure that it does not introduce any Disabling Code while performing services under this Agreement. Notwithstanding anything contained herein to the contrary, in the event Disabling Codes are identified by Vendor or IMRF, Vendor shall take all reasonable steps necessary, at no additional cost to IMRF to: (i) restore any and all data lost by IMRF as a result of such Disabling Code, to the extent that such recovery is technically feasible; (ii) provide a replacement component of the System without Disabling Code, (iii) test the replacement component of the System for the presence of Disabling Codes to ensure it is free of Disabling Code; (iv) install and implement such replacement component of the System; and (v) reasonably compensate IMRF for lost production time.

10.11 Third Party Equipment and Third Party Software Conformance and Warranty.  Vendor represents and warrants that the Third Party Equipment and Third Party Software provided to IMRF as a part of the System conform to the applicable specifications for the particular Third Party Equipment or Third Party Software, and conform to any representations and/or warranties made by the applicable third party vendor.  Vendor represents and warrants that the Third Party Equipment and Third Party Software delivered hereunder is covered by the applicable manufacturer’s warranty and that maintenance service is available to IMRF from such manufacturer or its agent.  In the event any of the Third Party Software and/or Third Party Equipment can no longer be obtained prior to delivery or does not meet the requirements, the Vendor represents and covenants that it will deliver equivalent software and/or equipment at the same price specified herein for such Third Party Software and/or Third Party Equipment that is being replaced. 

10.12 New Versions. In the event a new version, Release, or update is issued for any Third Party Software or the Licensed Program provided or being provided hereunder, Vendor agrees that it shall deliver, install and implement such new version, Releases, or update to IMRF at no additional cost through the end of the Warranty Period. During the Warranty Period and for as long as IMRF obtains Support and Maintenance Services, Vendor shall provide, at no additional cost to IMRF, all Releases of the License Programs to IMRF and ensure, at no additional cost to IMRF, that all Customizations are updated to function appropriately with such Releases. 

10.13 New Equipment.  Vendor represents and warrants that all Third Party Equipment and replacement or repair parts delivered to IMRF hereunder shall be new (i.e., unused and not reconditioned or refurbished).  To the extent that the passage of time, prior to the purchase of hardware of software, results in improved products being available for the same cost to Vendor as the Third Party Equipment originally proposed by Vendor, Vendor shall provide the improved product to IMRF at no additional charge.

10.14 Applicable Laws and Standards.   Vendor represents and warrants that it complies with all applicable federal, state, and local laws, statutes, rules, regulations, and ordinances in performance of the services hereunder. 

10.15 Legal Requirements. Through the Warranty Period and for as long as IMRF obtains Support and Maintenance Services, Vendor covenants that the System shall comply with and that the Vendor shall make all necessary changes to the System, at no additional charge to IMRF, to ensure that the System complies with and IMRF can use the System to comply with the Legal Requirements. When known by Vendor, Vendor will promptly notify IMRF of changes to the Legal Requirements that may impact the System. 

10.16 Conditions Precedent to Vendor Obligations.  To the extent that any of the following cause warranty failure, no such warranties or obligations shall apply to any portion of the System that has been:

a. Installed or operated by IMRF in a manner inconsistent with the provisions of this Agreement, installed or operated by IMRF in a manner inconsistent with the third party manufacturer's instructions, or 

b. Modified by a party other than Vendor Personnel without the recommendation or written approval of Vendor.

10.17 Date Compliance. Vendor represents and warrants that the License Programs are designed to be used prior to, during, and after any transition from one year to another, one century to another and one fiscal year to another forever and that the Licensed Programs will operate during each time period without error relating to date data or computations related thereto, specifically including any error relating to, or the product of, date data which represents or references different years, centuries, fiscal years or more than one year, century, or fiscal year. IMRF represents and warrants that all existing interfaces, files and data stored or currently used contain valid century information.

10.18 Open Source Code. Vendor covenants that it shall not use any open source code as part of the License Programs, Customizations, Interfaces or any other component of the System unless it specifically identifies the open source code in writing, provides a copy of the applicable open source code license agreement to IMRF and secures IMRF's written consent to provide such open source code.

10.19 Scalability.  Vendor represents and covenants that the System shall have the ability to meet the projected growth in processing volume of at least five percent (5%) per year for a period of five (5) years following the end of the Warranty Period and all other Scalability requirements set forth in the IMRF RFP.  Vendor shall acquire and transfer title to IMRF, at no additional cost to IMRF, of any and all software, hardware, and services that may be necessary to maintain the System in accordance with this Section 14.19 within thirty (30) days of receiving notice from IMRF of a deficiency under this Section.

10.20 Security Controls. Vendor covenants to implement industry standard security features in the System and that the System complies with a security plan agreed to by the parties. 

10.21 Limitation on Liability.  EXCEPT FOR THE EXPRESS WARRANTIES SET FORTH IN THIS AGREEMENT OR REFERENCED HEREIN, EACH PARTY DISCLAIMS ALL WARRANTIES RESPECTING THE SYSTEM, ALL SERVICES PROVIDED UNDER THIS AGREEMENT AND THE PARTIES’ OBLIGATIONS, INCLUDING ALL IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.  Except for: (a) damages that arise from Vendor's breach of its representations, warranties, covenants, and/or confidentiality obligations; or (b) damages that arise from Vendor's bad faith or willful misconduct; or (c) Vendor's indemnification obligations set forth in Article 17, IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE, OR EXEMPLARY DAMAGES, OR ANY LOST PROFITS ARISING OUT OF OR OTHERWISE RELATING TO THIS AGREEMENT OR THE USE OR PERFORMANCE OF THE SYSTEM OR ANY COMPONENTS THEREOF, HOWEVER CAUSED, EVEN IF THE OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OR LIKELIHOOD OF SUCH DAMAGES. Further, Vendor hereby agrees that in no event shall IMRF's liability under this Agreement exceed the amount paid by IMRF to Vendor in the twelve (12) months that immediately proceed when the claim is brought.  

Article 11. 

TRAINING

11.1 Training and Documentation.  Vendor will provide IMRF with training services and the Documentation as described in the IMRF RFP and Vendor Proposal.

11.2 Additional Training and Seminars. In the event Vendor conducts seminars, training sessions or similar events which are generally made available to Vendor's clients receiving similar services, Vendor shall invite IMRF to attend upon the same terms and conditions as such other clients. If Vendor offers to pay the cost of such events and/or expenses incurred by other clients in such events, Vendor shall pay for such expenses by IMRF on the same basis as Vendor pays for its other clients. 

Article 12. 

IMRF'S USE AND PROTECTION OF TRADE SECRETS

12.1 Acknowledgment of Proprietary Materials; Limitations on Use. IMRF acknowledges that the Licensed Programs, and all associated intellectual property rights, are asserted by Vendor to be the property of Vendor and that Vendor holds the copyright interests therein. IMRF further acknowledges that the Source Code of the Licensed Programs is treated by Vendor as secret and proprietary information of Vendor of substantial value, and IMRF shall treat such information so received in confidence and shall not use, copy, disclose, nor permit any IMRF Personnel to use, copy, or disclose the same for any purpose that is not specifically authorized under this Agreement. Notwithstanding the foregoing, such covenant shall not be interpreted to prohibit IMRF from exercising the Source Code license for the Licensed Programs as provided in Section 2.2, from retaining reputable third-party entities to maintain the System, and from disclosing to such entities such information as is necessary to allow them to maintain the System. In such event, IMRF shall have such third party entities (i) undertake in writing to observe all applicable restrictions set forth in this Article 16 with respect to such information as may be so furnished to them by IMRF, (ii) agree in writing that Vendor may enforce the terms and conditions of this Agreement as to confidentiality and license restrictions against such entities, and (iii) confirm that each such third party entity is not a direct competitor of Vendor. Nothing in this Section 16.1 shall preclude IMRF from using the System in the presence of third parties, so long as, IMRF is doing so in the normal course of its business operations. 

12.2 Proprietary Legends.  IMRF shall not remove any copyright notice or other proprietary or restrictive notice or legend contained or included in any material provided by Vendor, and IMRF shall reproduce and copy all such information on all copies made hereunder, including such copies as may be necessary for archival or backup purposes; provided, however, that this does not include any obligation to reproduce any copyright notice or other restrictive notice or legend on any documents that are produced as a result of using the System or on materials that are considered Work Product.

12.3 Assistance of IMRF.  At the written request and expense of Vendor, IMRF will provide reasonable assistance to Vendor in identifying any use, copying, or disclosure of any portion of the Licensed Programs by any present or former IMRF Personnel in any manner that is contrary to the provisions of this Agreement.

12.4 Limitations on Confidentiality.  The restrictions set forth in Sections 16.1-16.3 respecting confidentiality shall not apply to any material that: (a) is in or becomes part of the public domain without breach of this Agreement or violation of any applicable law; or (b) is required to be disclosed pursuant to a valid request under the Public Record Act and/or Open Meetings Act; or (c) is independently developed by IMRF; or (d) is required to be disclosed by IMRF pursuant to any order or directive or rule of a court or governmental agency of competent jurisdiction; provided, however that where legally permitted and time permits, IMRF has furnished Vendor notice of such directive or order prior to disclosure.

Article 13. 

INDEMNIFICATION

13.1 Scope of Indemnification for Intellectual Property Rights Infringement.  Vendor shall indemnify and hold harmless IMRF, IMRF Personnel, their present, future, and past Board members, and their officers, members, employers, agents, attorneys, and beneficiaries ("Indemnified Parties") from and against any and all claims, actions, loss, damage, expenses, costs (including any attorneys' fees, court costs, and related legal expenses whether incurred in defending against such claim or enforcing this Section 17.1) or liability arising from or in connection with, whether actual or threatened, a third party claiming that the System or any component thereof infringes, misappropriates or violates a patent, copyright, trade secret, or any other proprietary or contractual right of such third party.  

13.2 IMRF Remedy Upon Injunction of System Use.  If a temporary or a final injunction is obtained against the Licensed Programs, System and/or any component or use thereof by reason of an infringement or misappropriation of a patent, copyright, trade secret, or other proprietary or contractual right of a third party, Vendor will, at its option and expense, either

(a) Procure for IMRF the right to continue using the System, the Licensed Programs, and/or infringing component thereof; or

(b) Replace or modify the System, the Licensed Programs, or such infringing component thereof for IMRF in a timely manner so that it no longer infringes or misappropriates such patent, copyright, trade secret, or other proprietary or contractual right, so long as the utility or performance of the System is not adversely affected by such replacement or modification and the System continues to materially conform with the System Specifications.
If Vendor is unable to perform either of these options in a commercially reasonable amount of time, then IMRF shall cease use of and return, and Vendor shall refund to IMRF all fees paid by IMRF under this Agreement for, such infringing System, Licensed Program, or component thereof, depreciated on a straight-line bases over a ten (10) year basis starting from the end of the Warranty Period. For example, if such claim occurs in the second year after the end of the Warranty Period and neither remedy is provided in a commercially reasonable period of time, Vendor shall refund eighty percent (80%) of all such fees paid by IMRF under this Agreement. Vendor shall refund such fees to IMRF within six (6) months of the failure to perform either remedy.

13.3 Scope of Other Indemnification.  In addition to Section 17.1, Vendor shall defend, indemnify and hold harmless the Indemnified Parties from and against any and all claims, actions, loss, damage, expenses, costs (including any attorneys' fees, court costs, and related legal expenses whether incurred in defending against such claim or enforcing this Section 17.3) or liability arising from or in connection with the following: (a) Vendor's failure to observe or perform any duties or obligations under any agreements between Vendor and any third parties; (b) any claims arising out of or related to occurrences that Vendor is required to insure against, pursuant to Article 19; (c) any third-party claim resulting from the use of the System, Licensed Programs, or their derivative works by other licensees of Vendor or its affiliates; (d) any breach of a representation, warranty, or covenant in this Agreement; (e) injury to persons (including death or illness) or damage to property caused by the act or omission of Vendor Personnel; (f) Vendor's breach of its obligations under Article 6,  which shall include indemnifying IMRF for any fines that result from such breach and for all IMRF's costs and expenses incurred in notifying the affected individuals regarding the resulting breach of the confidentiality of their data that IMRF reasonably determines is appropriate and/or required by law; and (g) any act or omission of Vendor Personnel related to the performance of their obligations under this Agreement and not covered by the foregoing. 

13.4 Indemnification Notice.  IMRF shall give Vendor prompt written notice of claim, suit, demand, or action for which indemnification is required under this Agreement (provided that a failure to give such prompt notice will not relieve Vendor of its obligations under this Agreement except to the extent such failure prejudices Vendor’s ability to defend or settle such claim, suite, demand or action). Vendor shall promptly notify IMRF of any claim made or suit filed against Vendor for which Vendor has indemnification obligations under this Agreement.  Vendor will cooperate, assist, and consult with IMRF in the defense or investigation of any such claim made or suit filed against IMRF for which Vendor is obligated to indemnify under this Agreement. Vendor shall be entitled to control the handling of any such claim and to defend or settle any such claim, in its sole discretion, with counsel of its own choosing. 
13.5 No Indemnification Obligations.  IMRF has no obligation to provide legal counsel or defense to Vendor if a suit, claim, or action is brought against Vendor or its subcontractors as a result of Vendor's performance of its obligations under this Agreement.  In addition, IMRF has no obligation for the payment of any judgments or the settlement of any claims against Vendor arising from or related to this Agreement.  

13.6 Vendor's Duty to Indemnify. Vendor shall comply with its obligations to  indemnify, defend and hold the Indemnified Parties harmless as provided herein, regardless of whether or not such claim, damage, loss or expense is caused or alleged to be caused in whole or in part by the negligence or strict liability of IMRF or any other party to be indemnified hereunder.  

Article 14. 

FORCE MAJEURE

14.1 Event of Force Majeure.  Neither party shall be liable for any costs or damages due to nonperformance under this Agreement arising out of any cause or event not within the reasonable control of such party and without its fault or negligence, including, but not restricted to, failure of Internet or communication lines, telephone, or other interconnect problems, errors, configuration problems; or severe weather, earthquakes, labor disputes, fire, flood, explosion, act of God, terrorist attack, war, insurrection, riot, government regulation or act, vandalism, strike, quarantine, failure of transmission or power supply (such causes or events hereinafter referred to as "Events of Force Majeure"). 

14.2 Notice Requirement. Each party shall give the other party prompt notice of the occurrence of any Event of Force Majeure that may cause delay hereunder, and the date of performance by any party that gives such notice shall be extended for a period not exceeding the period of delay caused by the Event of Force Majeure so identified.

14.3 Postponement of System Shipment.  If requested by written notice received from IMRF after either party is given notice of any Event of Force Majeure, Vendor shall postpone shipment of the System for such period as IMRF may request by written notice to Vendor. In the event of any such postponement, all dates of performance by Vendor under this Agreement shall be extended for a corresponding period.

14.4 Limitation on Period of Force Majeure.  No Event of Force Majeure shall be an excuse for permanent nonperformance but shall be an excuse only for delays in performance and only to the extent that such delays are directly attributable to such cause. Accordingly, should any Event of Force Majeure delay performance in any material respect for a period of more than six (6) months, either party shall have the option to rescind this Agreement upon the provision of written notice to the other party.

14.5 Exculpation.  Neither party shall be liable for any delay or failure in the performance of its obligations under this Agreement that directly results from any failure of the other party to perform its obligations as set forth in this Agreement.

Article 15. 

INSURANCE 

15.1 Insurance Coverage. Vendor shall procure and maintain insurance, which shall protect the Vendor and IMRF from any and all losses, demands, proceedings, damages, costs, charges, claims, and expenses for bodily injury, property damage, and/or personal injury, which may arise out of Vendor carrying out its obligations under this Agreement. Vendor is required to maintain insurance coverage issued by insurers maintaining a minimum A.M. Best rating of A-X or better, or if such ratings are no longer available, a comparable rating from a recognized insurance rating agency, with the insurer domiciled in the United States of America.  The insurance will be effected with an insurer which, at IMRF's option, shall be subject to its approval.  No insurance may be maintained through “self-insurance” unless approved in writing in advance by IMRF. All insurance policies required to be obtained by Vendor under this Agreement shall have the following endorsements: (a) coverage is "primary" and "non-contributory"; (b) IMRF named as an Additional Insured; (c) personal injury and property damage liability; and (d) negligence liability. In addition, the Vendor's commercial general liability and property damage policy and the umbrella insurance policy shall also have the following endorsements: (a) contractual liability; (b) breach of fiduciary duty liability; and (c) fraudulent conduct liability.

15.2 Insurance Minimums. Vendor is required to obtain and maintain the following types of insurance coverage at its own expense for the duration of this Agreement, all of which needs to comply with the following minimum requirements (i) worker's compensation (at statutory required levels); (ii) unemployment insurance (at statutory required levels); (iii) commercial general liability and property damage (with a minimum liability of $500,000 per person and $1,000,000 per occurrence for personal and bodily injury and $100,000 for property damage); (iv) automobile liability (with a minimum of $1,000,000 per occurrence); (v) errors and omissions covering liability for financial loss due to error, omission, negligence or employees, and machine malfunction in the amount of $2,000,000; (vi) electronic data processing all risk property insurance (with a minimum limit of $200,000 aggregate per year); and (vii) umbrella liability (with a minimum limit of $5,000,000 per year in excess of insurance for all of the foregoing).

15.3 Proof of Insurance. Vendor is required to submit to IMRF a Certificate of Liability Insurance (CLI) evidencing the coverages and endorsements required under this Agreement as a condition precedent to the commencement of Vendor's obligations under this Agreement and any time such CLI is requested by IMRF.  The CLI must contain an unqualified requirement that the insurance company provide IMRF with thirty (30) days’ advance written notice of any cancellation or lapse of said policy or any alteration of the coverage limitations or any change to IMRF's named insured status of said policy. All policies must contain a waiver of all rights of subrogation against IMRF.  This certificate must state at the bottom right-hand corner underneath the cancellation section of the insurance certificate the exact following language: "Should the above described policy be materially altered, terminated or cancelled before the expiration date thereof, Issuer shall provide not less than thirty 30 days’ advance written notice to the Illinois Municipal Retirement Fund prior to any cancellation, termination, or material alteration of said policy." 

15.4 Subject to IMRF Approval. If at any time, any of the policies shall be or become unsatisfactory to IMRF as to form or substance, or any of the carriers issuing such policies shall be or become unsatisfactory to IMRF, the Vendor shall promptly obtain a new and satisfactory policy in replacement and provide a CLI evidencing such new coverage to IMRF. Vendor shall deliver a renewal policy or CLI to IMRF at least thirty (30) days prior to expiration date of each expiring policy. In the event of any insolvency, bankruptcy, or failure of Vendor's insurance company, Vendor shall promptly deliver to IMRF a CLI evidencing that it has obtained the insurance required by this Agreement from a new company. 

15.5 Insurance for Subcontractors.  All subcontractors used hereunder shall comply with all the insurance requirements provided in this Agreement, provided that coverage limits applicable to a subcontractor may be reasonably adjusted to reflect the scope of work contemplated for that subcontractor.  Upon written request, Vendor shall disclose to IMRF insurance coverages of its subcontractors under this Agreement.

Article 16. 

TERM AND TERMINATION

16.1 Term.  This Agreement shall become effective upon the Effective Date and, unless earlier terminated according to the terms of this Agreement, shall last in perpetuity for IMRF's right to use the System in accordance with Section 2 and for a term of five (5) years from the end of the Warranty Period for the Support and Maintenance Services ("Initial Term"). At the expiration of this Initial Term or a subsequent renewal term, IMRF may, at its option, renew or extend Support and Maintenance Services for a further period not to exceed twelve (12) months for each such renewal by notifying Vendor of its desire to continue with the Support and Maintenance Services. Regardless of whether the Support and Maintenance Services are renewed, IMRF's perpetual license rights shall continue as set forth in this Agreement. 
16.2 Termination by Vendor for Cause.  Vendor may terminate this Agreement in the event that IMRF fails to discharge any material obligation or remedy any material default under this Agreement for a period continuing more than sixty (60) days after the Vendor provides IMRF with written notice specifying such default and provided that the Conflict Resolution procedures in 21.6 have failed. Notwithstanding the foregoing, Vendor shall not be permitted to terminate the license to the System or any Phase after the applicable Live Date unless such uncured material default is an uncured material breach of Article 16. 
16.3 Termination by IMRF After Completion of a Phase or for Convenience.  IMRF may, in its sole discretion and with no penalty, terminate this Agreement at the end of any Phase by providing Vendor fifteen (15) days advance written notice of its intent to terminate.  Upon such termination, IMRF shall pay only those fees that are allocated to a Phase that was completed.  IMRF also may, in its sole discretion and with no penalty, terminate this Agreement or any portion thereof at any time by providing Vendor thirty (30) days advance written notice of its intent to terminate and IMRF shall only pay fees as had been incurred until the date of termination as specified in the notice of termination.  
16.4 Termination by IMRF for Cause.  IMRF may, in addition to any other remedy available to it, terminate this Agreement or any portion thereof:
(a) Immediately upon providing written notice to Vendor, if Vendor fails to maintain insurance coverage as specified in Article 19 and does not cure such breach failure within five (5) days of receipt of written notice;

(b) Immediately upon providing written notice to Vendor, if Vendor fails to address Defects in the manner and time required in Section 14.5 and does not cure such breach within ten (10) days of receipt of written notice;

(c) Immediately upon providing written notice to Vendor, in the event that Vendor fails to discharge any material obligation or remedy any material default under this Agreement for a period continuing more than sixty (60) days after the IMRF provides Vendor with written notice specifying such default and provided that the Conflict Resolution procedures in Section 21.6 have failed;

(d) Upon providing ten (10) days advance written notice to Vendor, if Vendor materially breaches Article 6 and does not cure (if curable) such breach within such period; or

(e) Upon providing fifteen (15) days advance written notice to Vendor, if Vendor fails to achieve a Critical Path Milestone and Vendor does not cure such failure within such fifteen (15) day period.  

16.5 IMRF Rights and Remedies.  In addition to the remedies set forth in Section 20.6, IMRF shall have the following rights and remedies with respect to partial or entire termination of this Agreement.  All rights and remedies to IMRF shall be cumulative of, and in addition to, all other rights and remedies granted IMRF at law or in equity, whether or not IMRF shall have instituted any suit or action in connection with the default of Vendor under this Agreement.  In the event of any breach of this Agreement by Vendor, IMRF may at its option exercise any of the foregoing remedies: (a) terminate this Agreement in its entirety or in part as provided in Section 20.4; (b) reject any component of the System and retain rights to use any non-rejected component(s); (c) receive a refund for all rejected components and/or Phases; (d) terminate the provision of Support and Maintenance Services and receive a refund of previous amounts paid for future Support and Maintenance Services related to the default; and/or (e) retain Support and Maintenance Services for non-rejected System components and receive a pro rata refund based on components rejected by IMRF.  Further, without limiting the foregoing, IMRF may also pursue any remedy provided by law or equity, terminate Vendor's services, and/or seek monetary damages.  

16.6 Termination Prior to Completion of the System.  Except for a termination by IMRF pursuant to Section 20.3, in the event that IMRF rightfully terminates this Agreement prior to the Completion of the System, then IMRF shall be entitled to and Vendor shall provide a full refund of all the fees paid by IMRF under this Agreement.  Further, without limiting the foregoing, IMRF may in addition to such refund exercise any other remedy provided by law or equity and/or seek further monetary damages.  

16.7 Effect of Termination. Notwithstanding anything to the contrary in this Agreement, upon termination of this Agreement and instead of exercising its rights under Section 20.6, IMRF shall have the option to: (i) retain all of its right granted under this Agreement to and be able to use all applicable Licensed Programs for which the Live Date has occurred and/or Deliverables that have been Accepted; provided, however, that IMRF has paid or submits within a reasonably time for payment all the fees for the Phase, including the hold-back amounts for such Phase; and (ii) in the event of a termination of the Agreement due to Vendor's uncured breach, obtain a full refund of all fees paid by IMRF for any Phase in which the Live Date has not occurred. 

16.8 Cure.  A failure or delay in performance by either party under this Agreement shall not constitute basis for termination of the Agreement under this Article 20 if such performance is effectively completed prior to the giving of notice of termination. 

16.9 Survival.  Vendor's obligations under Articles 6, 16, 18, 19, and 23 shall survive termination of this Agreement. 

Article 17. 

MISCELLANEOUS

17.1 No Assignment.  The obligations of Vendor under this Agreement shall be considered personal obligations of Vendor, performable solely by Vendor. Vendor shall not delegate, assign, subcontract, or otherwise transfer, in whole or in part, this Agreement without the prior written consent of IMRF. For purposes of this Agreement, a merger, sale of assets or stock, reorganization, or other transfer by operation of law shall be considered an assignment and shall not take place without IMRF's prior written consent. Any assignment or transfer made without IMRF's advance written approval shall be null and void. Notwithstanding the foregoing, Vendor is permitted to subcontract to the approved subcontractor(s) identified in Section 5.5 and any additional approved subcontractors pursuant to Section 5.5.  No assignment shall relieve either party of its obligations hereunder.  This Agreement will be binding upon the parties' permitted  successors and permitted assignees.

17.2 Notices of Material Changes.  Vendor shall notify IMRF in writing within ten (10) business days of any material changes in senior officers providing or overseeing the services identified herein, significant legal actions instituted against the Vendor, or any significant investigations, examinations, or other proceedings commenced by an governmental agency relating to the kinds of services identified herein. Notices required in this Section shall be serviced on IMRF by registered or certified mail.  

17.3 Notice.  Notice to either party to this Agreement shall be deemed received when at the earlier of when acknowledged as received or five (5) days after being mailed by certified mail, U.S. Postal Service, postage prepaid, or upon delivery, after being mailed by Federal Express or an equivalent delivery provider with a reliable tracking system, to the proper address. Mail shall be addressed as follows:

If to IMRF:

 
Illinois Municipal Retirement Fund 





ATTN: Executive Director 






2211 York Road






Oak Brook, Illinois 60523
With a copy to:

 
Illinois Municipal Retirement Fund 





ATTN: General Counsel 






2211 York Road






Oak Brook, Illinois 60523
If to Vendor:

With a copy to:



or to such other address(s) as may be notified to the other pursuant to the provisions of this Section 21.3. Notwithstanding the foregoing, e-mail notification is permitted in certain circumstances (e.g., Acceptance and Certificates of Acceptance), provided that it is not related to contractual matters.  For the avoidance of doubt,  the following notices shall always be issued in accordance with the first sentence in this Section 21.3: notices of breach of the Agreement, notices of termination of the Agreement, acceptance of Change Orders, and notices of disputes. 

17.4 Controlling Law; Jurisdiction and Venue; Waiver.  All questions as to the execution, validity, interpretation, construction and performance of this Agreement shall be construed in accordance with the laws of the state of Illinois, without regard to any conflicts of laws or choice of law principles. Any court proceeding arising or related to this Agreement or a party's obligations hereunder shall be exclusively brought and exclusively maintained in the Federal District Court for the Northern District of Illinois or the Circuit Court of DuPage County, Illinois (or upon appeal, to the appellate courts of corresponding jurisdiction), and Vendor hereby consents to the exclusive jurisdiction and exclusive venue therein and hereby waives any right to object to such jurisdiction or venue.  To the extent that in any jurisdiction Vendor may now or hereafter be entitled to claim for itself or its assets immunity from suit, execution, attachment (before or after judgment) or other legal process, Vendor, to the extent it may effectively do so, irrevocably agrees not to claim, and it hereby waives, the same.  
17.5 Entire Agreement; Ambiguities; Counterparts. This Agreement constitutes the entire agreement between Vendor and IMRF with respect to Vendor's development, delivery, installation, maintenance and enhancement of the System and IMRF's use thereof. Any modifications, amendments, or additions to this Agreement must be in writing and signed by both parties to be effective. Any ambiguities in this Agreement shall not be strictly construed against the drafter of the language concerned but shall be resolved by applying the most reasonable interpretation under the circumstances, giving full consideration to the intentions of the parties at the time of contracting.  This Agreement shall not be construed against any party by reason of its preparation. This Agreement may be executed simultaneously in two (2) counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
17.6 Conflict Resolution.  In the event a conflict arises between Vendor and IMRF which cannot be resolved in the normal course:

(a) The parties acknowledge and agree that time is of the essence in the resolution of conflicts. Accordingly, the parties shall act expeditiously to resolve any such conflict.  

(b) Vendor shall continue without delay to carry out all its responsibilities under this Agreement which are not affected by the conflict.  Should Vendor fail to perform its responsibilities under this Agreement for all non-disputed work without delay, any and all additional costs incurred by Vendor and IMRF as a result of such failure to proceed shall be borne by Vendor and Vendor shall not make any claim against IMRF for such costs.

(c) The party believing itself aggrieved (the "Invoking Party") shall call for progressive management involvement in the dispute negotiation by delivering written notice to the other party as set forth under Section 21.3.  Such notice shall be without prejudice to the Invoking Party's right to any other remedy permitted by this Agreement.  After such notice, the parties shall use all reasonable efforts to arrange personal meetings and/or telephone conferences as needed, at mutually convenient times and places, between authorized negotiators for the parties at the following successive management levels, each of which shall have a period of allotted time as specified below in which to attempt to resolve the dispute: 

	LEVEL
	VENDOR
	IMRF
	ALLOTTED TIME

	First
	Project Manager – 
	Project Manager – 


	10 Business Days

	Second
	Vice President – 
	CIO – 


	20 Business Days

	Third 
	President –
	Executive Director – 


	30 Business Days


The allotted time for the First level negotiations shall begin on the date the Invoking Party's notice is received by the other party.  Subsequent allotted time is measured in days from the date that the Invoking Party’s notice was originally received by the other party.  If the third level parties cannot resolve the issue within thirty (30) business days of the Invoking Party’s original notice, then the issue shall be designated as a “dispute” at the discretion of the Invoking Party and, if so, shall be resolved in accordance with Section 21.7. The time periods herein are in addition to those time periods for a party to cure provided elsewhere in this Agreement, and do not apply to claims for equitable relief (i.e., injunction to prevent disclosure of confidential information). IMRF may withhold payments on disputed items pending resolution of the dispute. The unintentional nonpayment or underpayment by IMRF to Vendor of one or more invoices not in dispute will not be cause for Vendor to terminate this Agreement.

17.7 Disputes and Resolution Thereof.  If Vendor and IMRF cannot resolve a dispute according to the procedures set forth in Section 21.6, then the parties may resort to litigation. 

17.8 Independent Contractors.  Nothing in this Agreement is intended or shall be construed to give Vendor discretionary authority or discretionary responsibility in the management of IMRF's business operations or administration of the IMRF plan. The relationship of Vendor (or any of its officers, directors or employees) to IMRF (or any of its officers, directors, or employees) is intended to be only that of an independent contractor and service provider and not employee, agent, fiduciary or other similar relationship. This Agreement shall not be construed so as to create a partnership, employee-employer relationship, or joint venture between Vendor and IMRF.

17.9 Authority to Contract.  Each party represents that it has the full power and authority to enter into this Agreement and to convey the rights herein conveyed. Each party further represents that it has not entered into nor will it enter into any agreements that would conflict with its obligations hereunder or would render it incapable of satisfactorily performing hereunder.

17.10 Waiver.  Neither party shall, by mere lapse of time, without giving notice thereof, be deemed to have waived any breach by the other party of any terms or provisions of this Agreement. The waiver by either party of any such breach shall not be construed as a waiver of subsequent breaches or as a continuing waiver of such breach.  

17.11 Severability.  The provisions of this Agreement shall be deemed severable and the unenforceability of any one or more provisions shall not affect the enforceability of any of the other provisions. If any provision of this Agreement, for any reason, is declared to be invalid, unenforceable, or illegal, the parties or court shall substitute an enforceable provision that, to the maximum extent possible in accordance with applicable law, preserves the original intentions and economic positions of the parties. 

17.12 Penalties/Interest/Attorney's Fees. IMRF will in good faith perform its required obligations hereunder and does not agree to pay any penalties, liquidated damages, interest, or attorney's fees, except as required by law. In any action arising from or related to Vendor's failure to perform under this Agreement or breach of its obligations, IMRF shall be entitled to recover its reasonable costs and expenses related to such action, including but not limited to its reasonable attorneys' fees and legal expenses, provided that IMRF is the prevailing party, whether prevailing through settlement, trial, or appeal.

17.13 Publicity.  Vendor shall not provide to the public any press releases or similar communication about this Agreement or its contents without the written approval of IMRF. Vendor may identify IMRF as a customer of Vendor so long as such identification does not imply or suggest that IMRF approves, endorses, certifies, or recommends Vendor, its products, or its services.

17.14 Conflict of Interest.  Vendor hereby certifies that it has not and will not pay  or cause to be paid any money, fees, political contributions or other things of value to any third party as a result of or in relation to the services provided to IMRF by Vendor hereunder in violation of applicable law. Vendor hereby certifies that it has not and will not accept any money, fees, or other things of value from any third party as a result of or in relation to the services provided to IMRF in violation of applicable law. In addition, Vendor agrees that it shall not act as a fiduciary to IMRF in regard to any payments, fees, or other things of value, nevertheless, received from a third party in relation to providing services under this Agreement to IMRF, unless Vendor's acceptance and retention of such item was fully disclosed to and approved by IMRF in writing or provided for herein.  Vendor agrees to exercise independent professional judgment, without conflict of interest in violation of applicable law, in providing services to IMRF. Upon any IMRF request, Vendor shall confirm in writing as to its compliance with this Section.  
17.15 Certification Concerning Financial Contacts or Solicitation.  Vendor represents and warrants that to the best of its knowledge no employee of IMRF or fiduciary whose position in IMRF enables such person to influence the award of this Agreement or any competing agreement, and no spouse or economic dependent of such person is or will be employed in any capacity by Vendor herein, or does or will have any direct or indirect financial interest in this Agreement.  

17.16 Warranty Against Contingent Fees.  Vendor represents and warrants that no person or selling agency has been employed or retained to solicit and/or secure this Agreement upon an agreement or understanding of commission, percentage, brokerage, or contingency fee except bona fide employees maintained by Vendor for the purpose of securing business, in violation of applicable law.  For breach or violation of this provision, IMRF shall have, at its sole discretion, the right to immediately terminate this Agreement without liability other than for services already performed, seek the remedies set forth in Article 20, or  deduct from the Agreement price or to otherwise recover, the full amount of such commission, percentage, brokerage, or contingency.

17.17 Independent Price Determination.  By signing this Agreement, Vendor certifies that its prices in this Agreement have been arrived at independently, without consultation, communication, or agreement, for the purpose of restricting competition, as to any matter relating to such prices with any competitor.  No attempt was made by Vendor to induce any other person or firm to submit or not submit a proposal for the purpose of restricting competition.

17.18 Assurance of Compliance With Civil Rights Laws.  Vendor hereby represents and warrants that it is an equal opportunity employer and has adopted policies to implement the purpose and provisions of the Civil Rights Act of 1964, 42 USC § 2000(e) et seq. to assure that no person is denied employment on the basis of race, creed, color, sex or national origin in connection with its performance of this Agreement. Vendor further represents and covenants that it will comply with all applicable federal, state, and local laws, rules, and regulations in regard to nondiscrimination in employment because race, color ancestry, national origin, religion, sex, marital status, age, medical condition, pregnancy disability or other prohibited basis.  All nondiscrimination rules or regulations required by law to be included in this Agreement are incorporated by this reference. 

17.19 Multi-term Funding Cancellation.  When the Executive Director of IMRF makes a written determination that funds are not appropriated or otherwise available to support continuation of performance of the Agreement, IMRF shall be able to terminate the Agreement by providing notice to Vendor and IMRF shall own and/or have rights to use, as provided herein, all documents, Equipment, Licensed Programs, Work Product and other Deliverables that have been accepted and paid for by IMRF.  Such a determination that funds are not appropriated or otherwise available to support continuation of performance shall be final and conclusive.

17.20 Non-solicitation.  Vendor agrees that, without the prior consent of IMRF, Vendor Personnel involved in the performance of the Services shall not offer employment to or employ any of the IMRF Personnel involved in the receipt of the Services until one year after this Agreement is terminated provided, the foregoing provision will not prohibit Vendor from making a general non-targeted solicitation of employment in the ordinary course of business.
17.21 Non-Collusion and Acceptance.  The undersigned party for Vendor attests, subject to the penalties of perjury, that he/she is the representative, agent, member or officer of the contracting party, that he/she has not, nor has any other member, employee, representative, agent or officer of the firm, company, corporation or partnership represented by him/her, directly or indirectly, to the best of his/her knowledge, entered into or offered to enter into any combination, collusion or agreement to receive or pay, and that he/she has not received or paid, any sum of money or other consideration for the execution of this Agreement other than that which appears upon the face of the Agreement.
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed in duplicate by their duly authorized officers as of the day and year last written below.

	VENDOR
	
	Illinois Municipal Retirement Fund

	
	
	

	By:_________________________________
	
	By:_________________________________

	
	
	

	Name:______________________________
	
	Name:______________________________

	
	
	

	Title:_______________________________
	
	Title:_______________________________

	
	
	

	Date:_______________________________
	
	Date:_______________________________


APPENDIX A

DEFINITIONS

1. “Acceptance”  means the occurrence of the conditions set forth in Section 10.2, with regard to any Phase, Deliverable or the System, including, without limitation, the execution of a Certificate of Acceptance.

2. “Acceptance Testing”  means the tests to be conducted by IMRF, to demonstrate that the Phase, Deliverable, or the System, conform to the applicable System Specifications in all material respects, as further described in Section 10.2.    

3. “Affiliates” means those business entities that (a) for corporate entities, Vendor has ownership of 20% or more of the stock or shares entitled to vote for the election of the board of directors or other governing body of the entity; (b) for non-corporate entities, Vendor has ownership of 20% or greater of the equity interest; and (c) for any entity, Vendor has control of, is controlled by, or under common control with, such entity.

4. “Agreement”  means the (a) Terms and Conditions, (b) the IMRF RFP and all additions and modifications thereto listed on Attachment A; and (c) the Vendor Proposal and all additions and modifications thereto listed on Attachment A.  

5.   “Base Program”  means the standard software in both source code form belonging to Vendor or one of its Affiliates and that is identified in the Vendor Proposal, including all Releases therefor, and all documentation relating thereto.

6.  “Certificate of Acceptance”  shall have the meaning set forth in Section 10.2.  

7.  “Certification of Vendor Testing Completion” shall have the meaning set forth in Section 10.1. 

8. “Confidential Information” shall have the meaning set forth in Article 6. 
9.  “Customizations”  means the source code and object code of any modification or addition to the Base Program required for the System to comply with the System Specifications or to implement an Enhancement. 

10. “Defect” means any failure by the System or any Phase or component thereof to conform in any material respect with applicable System Specifications, including but not limited to any Error.

11. “Defect Correction”  means either a modification or addition that, when made or added to the System and/or any component thereof, establishes material conformity of the System and/or any component thereof to the Specifications therefor, or a procedure or routine that, when observed in the regular operation of the System and/or any component thereof, eliminates the practical adverse effect on IMRF of such nonconformity, Defect or Error.

12. “Deliverable” means each deliverable, Licensed Program, Interface, Document Deliverable, and/or Work Product provided as part of a Phase of the Project.  
13. "Document Deliverable" means the Documentation and any other report or document identified in the herein as a deliverable required to be delivered by Vendor under this Agreement.
14.  “Documentation” means all specifications, manuals, documents, drawings, demonstrations, presentation materials, and other tangible items pertaining to the System or a particular Phase of the System that have been provided to IMRF, whether during or before this Agreement, as well as the documentation and functional requirements required by the IMRF RFP, the requirements set forth in the requirements matrix, and the documentation for the Licensed Programs generally made available by Vendor to its customers.  In the event of any conflict or inconsistency between the items identified in the IMRF RFP and the documentation for the Licensed Programs made generally available, the items in the IMRF RFP shall control. 
15. "Embedded Software" means computer software provided by third parties that IMRF is authorized to access and use through IMRF's license to the Licensed Programs under this Agreement, where IMRF is not obligated to enter into a separate license agreement with a third party licensor to access and use such computer software.  For avoidance of doubt, "Embedded Software" is excluded from the definition of “Third Party Software.”
16.  “Enhancement”  means any modification or addition that, when made or added to the Licensed Programs, materially changes its utility, efficiency, functional capability, or application, but that does not constitute solely a Defect Correction and that goes beyond what is  required under the System Specifications. 

17. “Equipment”  means all IMRF Equipment and Third Party Equipment.

18. “Error”  means any failure of Licensed Programs to materially conform with the System Specifications.  However, any nonconformity resulting from IMRF's material misuse, improper use, alteration, or damage of Licensed Programs or IMRF's combining or merging Licensed Programs with any hardware or software not supplied by, authorized, or identified as compatible by Vendor, shall not be considered an Error.

19.  “IMRF Computing Facilities” means the space, environment, and other facilities located at the IMRF Premises and to be provided by IMRF under this Agreement in connection with the installation, operation, and maintenance of the System, if any.

20. “IMRF Equipment” means the computing equipment to be provided by IMRF for use with the System, as more fully described in the IMRF RFP.

21.  “IMRF Personnel”  means all persons engaged from time to time as officers, employees, agents, consultants, or independent contractors of IMRF.  

22. “IMRF Premises”  means those premises occupied by IMRF, including but not limited to those at 2211 York Road, Oak Brook, Illinois 60523, together with any other premises owned or leased by IMRF in the state of Illinois.

23. “IMRF RFP” means the Illinois Municipal Retirement Fund's Request for Proposal entitled "_____________________" and dated ________________, ______, and as amended by all subsequent documents identified specifically in Attachment A. 

24.  “Implementation Plan” shall have the meaning set forth in Section 9.2.
25.  “Interfaces.”  Those interfaces identified in the IMRF RFP.

26.  “Key Personnel” shall have the meaning set forth in Section 5.2. 

27.  “Legal Requirements” means all applicable Federal and Illinois state law, regulations, directives, and rules, including, but not limited to, any such regulation, rule or directive issued by the IRS, Department of Labor, Department of the Treasury, or ERISA and including, but not limited, to any current or changes to the federal tax withholding tables, 1099-R coding requirements, Federal and/or Illinois electronic signature or privacy statutory or regulatory requirements, and annual IRS retirement plan limitations.
28.  “Licensed Programs”  The Base Programs in object code (i.e., machine-readable) form including the Customizations thereto, and the Enhancements, Defect Corrections, Error corrections, modifications, and changes to the Base Programs as well as all derivative works prepared therefrom for IMRF pursuant to this Agreement or delivered to IMRF hereunder, and all Embedded Software.  Licensed Programs shall not include Work Product, Third Party Software, or Third Party Equipment. 

29. “Live Date”  means the date that the applicable software of a Phase or the entire System is first used by IMRF in an operational, non-test environment, utilizing actual production data. 

30.  “Personally Identifiable Information” means any non-public information, in written or electronic form, capable of individually identifying a natural person by direct or indirect means that is received from, or on behalf of, IMRF, by Vendor pursuant to performance of the Services.  
31.  “Phase”  means a particular portion of the implementation, as set forth in Section 7.2 of this Agreement and in the Implementation Plan, or as may be modified in accordance with this Agreement.

32. “Phase 3 Implementation Plan” shall have the meaning set forth in Section 9.2.
33.  “Project” shall mean the planned undertaking to provide the products and services pursuant to the IMRF RFP and the terms of this Agreement.

34. “Project Start Date” shall mean the mutually agreed upon date on which the Project will begin; provided, however, that the Project Start Date shall be no later than thirty (30) days after the date this Agreement is signed by the parties and a fully executed counterpart is delivered to Vendor.  After the Project Start Date has been agreed to, it shall be identified in the Implementation Plan and attached hereto as an addendum signed by both parties.
35. “Replacement Fee” shall have the meaning set forth in Section 5.3.
36. “Releases”  means new versions and releases of the Licensed Programs, which may include both Defect Corrections and Enhancements and which Vendor generally makes available to customers of the Base Program at no additional charge or as provided under a support agreement with its customers.

37. “Source Code” means the then-current version of the Licensed Programs and the proprietary tools incorporated in or used to generate the Licensed Programs, all in human readable form. The term Source Code shall include the then-current version of the Documentation for the Licensed Programs and all relevant operation documents, including but not limited to documents describing the third party tools and the methods and procedures utilized for assembly and operation of the Licensed Programs and System.  

38. “Support and Maintenance Services”  shall have the meaning set forth in Section 12.2.  

39. “System” means the Vendor system being provided hereunder, including the Licensed Programs, Third Party Equipment, Licensed Programs, Documentation, Third Party Software, Interfaces, Work Product, and Deliverables, furnished by Vendor pursuant to the terms hereof, all set forth in Vendor Proposal and IMRF RFP.  

40. “System Specifications”  means those functional specifications relating to the design, security features, backup features, and overall performance of the System or a particular Phase of the System set forth in: (i) the IMRF RFP, (ii) the Vendor Proposal, (iii) the Documentation, and (iv) the functional and testing specifications resulting from requirements definitions meetings between IMRF and Vendor that are documented by Vendor and accepted in writing by IMRF, as the same may from time to time be amended by written agreement of the parties, and the Documentation.

41. “Test Specifications” means those specifications set forth in the IMRF RFP and in __________ of the Vendor Proposal. 

42. “Terms and Conditions” means these System License Terms and Conditions together with this Appendix A and Attachments B-D.

43. “Third Party Equipment” and “Third Party Hardware” means the third party equipment that is required for the System to comply with the System Specifications.  

44. “Third Party Software”  means all third party software, if any, to be provided by Vendor. 

45. “Vendor Personnel”  means all of Vendor's employees, Affiliates, employees of Affiliates, and subcontractors performing services under the Agreement, whether considered a Key Personnel or not. 

46.  “Vendor Proposal”  means Vendor's proposal made in response to the IMRF RFP, entitled ____________________________, and dated ______________, ________, as amended by all subsequent documents identified in Attachment A. 

47. “Vendor Technology” means all works of authorship, materials, information and other intellectual property created prior to or independently of the performance of the Services, or created by Vendor or its subcontractors as a tool for their use in performing the Services, plus any modifications or enhancements thereto and derivative works based thereon.  
48.  “Vendor Testing”  means the test of the Licensed Programs, Third Party Software, and Deliverables to be conducted by Vendor, to demonstrate that the applicable Phase of the System and the System as installed on the Equipment at the IMRF Premises, conform to the application System Specifications in all material respects, as set further described in Section 10.1.    

49.  “Warranty Period” means the period of time commencing with the Live Date of the Phase first used by IMRF in an operational, non-test environment, utilizing actual production data and terminating twelve (12) months after the Live Date of the last Phase. The Warranty Period shall be extended as long as is necessary to include the time to fix any and all Defects that IMRF identifies during the Warranty Period and reports to Vendor during the Warranty Period or within thirty (30) days of the end of the Warranty Period.

50. “Work Product” shall mean all works of authorship, computer programs, specifications, operating instructions, Customizations, policies and procedures, notes, all other documentation, and all changes or modifications to any of the foregoing first created or first reduced to practice by Vendor and all subcontractors, alone or with others, in performance of Vendor's obligation hereunder, whether completed or not. Work Product does not include Third Party Software, Third Party Equipment, the Licensed Programs, or other such material already owned by Vendor apart from the services it provides to IMRF under this Agreement.  
ATTACHMENT A

SUPPORTING DOCUMENTS INCORPORATED INTO THIS AGREEMENT

	#
	Document
	Date

	1.
	IMRF RFP
	

	2.
	Vendor Proposal
	

	3.
	
	

	4.
	
	

	5.
	
	

	6.
	
	

	7.
	
	

	8.
	
	

	9.
	
	

	10.
	
	

	11.
	
	


ATTACHMENT B

PAYMENT SCHEDULE

ATTACHMENT C
VENDOR KEY PERSONNEL 

As stated in §                  of the Vendor Proposal, below are the names of the Key Personnel assigned to this project: 

The use of Key Personnel is defined and controlled by Article 5 of the Agreement.

	Project Role
	Name
	Date span on Project 
	Percentage of Time Dedicated to Project
	Location

	Project Director
	
	
	
	

	Project Manager
	
	
	
	

	Solution Architect
	
	
	
	

	Functional Lead
	
	
	
	

	Conversion Lead
	
	
	
	

	Organizational Change Lead
	
	
	
	

	Infrastructure Lead
	
	
	
	

	Others ?? 
	
	
	
	


ATTACHMENT D
INITIAL IMPLEMENTATION PLAN
ATTACHMENT E
SUPPORT AND MAINTENANCE SERVICES

